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FOREWORD. 


It giv^s me great pleasure to introduce this book in a 
few words of recommendation. The subject is one of 
unhsual interest. There is probably no other legal topic, 
except perhaps Negligence, which lends itself so kindly 
to scholarly and philosophic treatment. The professional 
Advocate may lay aside Dr. Daruvala’s book with a sigh 
and a sneer declaring it to be altogether unpractical and 
of no use for the immediate purposes of forensic argument ; 
but the jurist, the student of comparative law, the philo- 
sophic analyst of legal notions, will accord it a warm 
welcome, and find in its crowded pages remarkable trea- 
sures of out-of-the-way knowledge, a very fascinating and 
complete exposition of the origin and growth of our 
present Doctrine of Consideration, conscientiously worked 
out in the light of history and comparative jurisprudence. 
It is not, I think, too much to say that the subject has 
never yet been so thoroughly exhausted. In England the 
development of the Doctrine of Consideration, rooted 
perhaps in the early Roman law, was so characteristically 
organic, so intimately bound up with the life of the times, 

always rather genetic than consciously telic, that a review 

of its progress from archaic simplicity , through many legal 
fictions and formulary actions to its final nice complexity, 
shows along its whole course in quaint pictures and side 
lights, the general, national and social processes with which 
it so accurately corresponds. All the curious learning 
collected in these pages upon the history of Consideration 
in the English law, displays in 'petto picture after picture 
of Jthe actual life of ^he times, the vivid setting in country 
fair or town of the conditions appropriate to the national 
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evolution, for purely legal purposes, of tliis ancient 
doctrine. The author appears to have fallen in love 
with his subject, as every true scholar, who wants to* do 
good work should. On its comparative side, I should 
think that the book was unique. Every existing and many 
extinct systems of law have been laid under contribution. 
We have Consideration in the Roman, the Dutch, the 
Scotch, the Teutonic law ; that was to be expected. But 
Dr. Daruvala is nothing if not thorough. He proceeds to 
include in his comparative study, the Chinese, Japanese, 
Babylonian, and half a hundred other bodies of law, 
ancient and modern. I have not had time, I probably ne^•er 
shall have time, to read the whole book critically, but 
wherever I have dipped into it I have found matter of 
interest and instruction. It is unlikely that the work will 
become a popular handbook, but it ought to be welcomed 
by the more earnest students and practitioners of the law 
as a iniiie of valuable and laie intorniation, to which 
recourse can always be had for clearing up and the better 
xinderstanding of any point arising under this wide head 
of law. 

F. C. O. BEAMAN, 

One of the Justices, 
High Court, Bombay. 



PREFACE. 


The Doctrine of Consideration is peculiar to English laws. 

Like alUaws based on particular systems, it requires a cer- 
tain knowledge of the principles and habits of thought 
which are associated with that doctrine. The writer of 
this thesis has given some exposition of those fundamental 
ideas in the Common Law which are part and parcel of this 
dooti’ine. 

The doctrine is treated from the Historical and Compara- 
tive point of view. In the first two chapters the general 
and early legal history of the doctrine is given, with special 
reference to English law. There has been a gradual deve- 
lopment of the Doctrine of Consideration from the middle 
of the 15th century, and it is an integral part of Forms 
of Action from which it emerges. The study of the form 
of personal actions shows that the doctrine was very largely 
the product of forms of pleading. 

Various theories which have been advanced about, this 
doctrine are discussed and explained in the light of legal 
history. This doctrine was the direct result of the Writ 
Consimili Oasu aird the struggle for supremacy between 
Common Law and the Chancery Courts. The doctrine was of 
procedural origin and was greatly assisted in its growth by 
the economic condition of England, The aim of the writer 
in the words of J. R. Green. “ is to show the incidents of that 
oonsitutional, intellectual and oc-ia! advance in wliiclv-we 
read t. c history of the nation itself.” It is with this purpose 
that much space i given to decided cases, because the pecu- 
liarity of English law is that i recedents are regarded with 
much respect and judges gradually expand the rcope of 
remedies while 1 eeping within the bounds of the written 
law. 

Chapter HI is devqled to the critial study < f the present Gmup A. 
Doe .line of Consider afon. The chapter is divided into 
three main sections, with rules framed for the study of the 
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doctrine as it is practised. The writer has preferred to pa.ss 
lightly and briefly over the details of the doctrine to dwell 
at length on the practical application of the rnles. • 

The study of the Coinparativo Doctrine is divided into 
three main groups. 

The English Doctrine of Consideration is acgopted in 
British India, some colonies of Great Britain and in the 
United States of America. The writer has compared the 
existing English Doctrine of Consideration witli the doct- 
rine as it is accepted in these countries, and for this ]>ur]n)so 
each chapter is divided into three parts pointing out the 
differences that ai^e embodied in the legal doedrinc of the 
various countries. 

Group B. In Chapter VII the Englisli doctrine is eomparefl witli 
the doctrine of cmisa in Roman law. 

In Chapter VIII compariBon is made hetweeti the linglisli 
doctrine and that of Roman-Dutch law, and tlvere is a, dis- 
cussion of the present controversy abotrt tlie texts of the 
Dutch jurists on this doctrine. 

Chapter IX is devoted to the statement of the Roman- 
Dutch doctrine as accepted in some of the British (-olonios. 

Chapter X gives a comparison of the doctrine in English 
and Scotch law. 

In Chapter XI comparison is made between the Doctrine 
of Consideration and that of Cause as it obtains in the coun- 
tries of Prance, Belgium, Italy, Portugal, Spain, the Argen- 
tine Republic, Colombia, Uruguay, Costa Rica and the 
Republic of Chili. 

In Chapter XII a comparison of the Doctrine of Considc^ra- 
tion is made with that of Cause in the law of Low(u* (Canada, 
Malta, St. Lucia and several other possessions (d (hmt 
Britain in which the Prencii doctrine is «,.ccepto<l but wlicre 
English law is gradually being introduced by means of the 
statutes of local legislatu^re. 

Group C. In Chapters XIII to XIX there is^U) Doctrine of (Consid- 
eration in the English sense of t he ternu nor any Dt>ctrine 
of Cause in the French sense of the term t o make a corgriK*.i 
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binding. Offer and acceptance are the only necessary 
elements required by law to create liability between the 
contracting parties. 

In Chapter XIII a comparison of the doctrine in English 
and German law is given. 

In Chapter XIV a comparison of the doctrine in English 
and Japanese law is made. 

Chapter XV contains a comparative view of the doctrine 
in English and Austrian law. 

Chapter XVI deals with comparison of the doctrine in 
English and Russian law. 

In Chapter XVII comparison is made of the doctrine in 
English and Chinese law. 

Chapter XVIII contains a comparative view of the doct- 
rine in English and Babylonian law. 

Chapter XIX contains a comparison of the doctrine in 
English, Jewish and Ottoman law. 

Chapter XX contains a summary of the whole. 

The law of Mexico is based on the French Civil Code, 
hence it belongs to Group B. (There must be, in addition to 
Offer and Acceptance, a cause to make a promise binding). 
It has not appeared necessary to give Mexico detailed 
treatment, but the works consulted are appended. ^ 


The Civil Code of Bulgaria is based on the Ottoman Code. 


The Serbs are a Slavonic nation. A Code was published 
in 1343 A. D. by Tziar Dousba. The legal Code of Stephen 
Doushan, Tzar of the Serbs, was published in J.898.2 


i CM Coda oj Mmieo, 1884 ! 
HamilWs Mexican Law, 1884 ; 
Bancroft, <?/ Mexico , 1883; 

Percy F. Martin, Mexico of the 
([jweniieth CentUT^f, 2 Vols., Lon- 
don, 1907 ; The CM Code of the 


Mexican Federal District and 
l^erritories, by J. P. Taylor, 1904. 

'^Eistory of Modern Bemai 
London, 1*872 ; Enoychpmdia Bri* 
Umicay “ Servia". 
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The Kingdom of Bohemia has Slavonic law and belongs 
to the group of Slavonic nations. ^ 

Poland is inhabited by Slavs. ^ 

These states have a doctrine very similar to that which 
obtains in Russian law and it is of Slavonic origin. 

The Federal Civil Code of Switzerland was proiftnlgated 
in 1807 and came into force 1st January, 1012. That Code 
is based on the German Civil Code. There is a Federal Law 
of Obligation, 1881, which is modified by cantonal articles. 

Denmark^ has a Civil Code of 1683. This Code was pro- 
mulgated by Christian V. (1670-1699 A. D.) 

Norway has a Civil Code of 1687. 

Sweden has a Civil Code of 1734, a Commercial and .Mari- 
time Code of 1734. 

Hungary has no Civil Code. The law XXXVII, of 1878, 
all deals with the Commercial Code. The law XXVIl, 
of 1876, deals with Bills of Exchange. 

In these countries offer and acceptance are the only 
necessary elements to make a contract binding ; neither 
valuable consideration, as in English law, nor cause as in 
French law, is required for the validity of a contract. There 
is no idea of trust and an instrument in tire nature of a deed 
is not known. The creditors have a perfect right to set 
aside gifts of property if their claims are prejudiced. The 
writer, to avoid repetition, has not treated the law separately. 


" it Huiory of the Balkans^ by 
William Miller, 1896 ; The Shades 
of the Balkans, by Peiicho Slavoi- 
kov, Bernard and Dillon, 1904; 
Oemral History of Bohemian 
LaWi by Prof, Toliaikovsky, 2nd 
od., 1900 ; Dr. Count Lutzow, Bo- 
hemia, Prague, 1911. 

^Jos©£ Szujski’g History of 
Poland according to Latest Lmesti- 
gaiion.% 1865-66; Encyclopaedia 
Britamica^ * Poland.’ Locturea on 


Slavonic Law^ by Footlor Sigel, 
Bchestor Lectures, 1902, 

^Commentary on Le Oo^de^ 
Civil, by Virgile, Bossol; Switjw* 
land; Civil Code, 1907, by' Prof. 
Eugeo, Huber, System and 
cMohtede Sohwerzeiscim 

‘M)6m;nark IHges Hwtonc, 
(Ooponlmgon), 1897.1905 ; .A/br- 
way and Union with Swederf,, fiy 
Nansen, 11105. 
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These states belong to Group G, where offer and accept^ 
ance alone are requisite to make the promise binding. 

The systems selected for comparison are typical and re- 
present the different views which have been entertained 
about this doctrine, both in modern and ancient systems 
of law. The object is to exhibit the standpoint of jurists 
in framii^g their systems with reference to- the Doctrine of 
Consideration. 

Freeman writes : Our studies of the past may be found 
to have, after all, their use in the living present, that we may 
at least not play our part the worse in the public life of our 
own day, if we carry about us a clear knowledge of those 
earlier fornns of public life out of which our own has grown. 
We shall surely not be the less at home in our own genera- 
tion if we bear in mind we are the heirs and scholars of the 
genersCtions that went before us, if we now and then stop in 
our course to thank the memory of those without whom 
our own course could not have been run 

The above remarks apply very clearly to the >study of 
our doctrine from an historical and comparative point of 
view, and the writer’s debt of gratitude is immense to those 
masters whose’ works have been consulted. 

An Appendix is given showing the comparative position 
of the rules in different countries. 

Very heartfelt thanks are due to the Librarians of the 
Bodleian and of All Souls’ College, Oxford, to the Director 
of the British Museum and the Benchers and Librarian 
of the Inner Temple and Middle Temple and Bar Library 
for their kindness in allowing the writer of this thesis to 
consult books in their libraries ; and also to the Benchers 
and the Librarian of Lincoln’s Inn Library for having given 
facilities to use the library during th-^ long vacation. 

The writer is uuder obligation also to the Embassies, 
among others, of Italy, Japan, China and the United States 
of America for the readiness and sympathy in supplying 
information relating to the legal systems of those States. 


^Th& Method of Bistorioed Studies 40i 
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I,- (lebtof crratitude to various karned 

origin^i — 

whose works have been consulted. ^ 

M. di tsrsit‘*‘ship“oo”i‘^^ 

E»»l», Knight, thnt he deeWed to l>7 f "“TS 
conv in print at the recommendation of the examiners at 
th^ UnivLsity of London. He has evinced keen mteres^t m 
fteetndiesetLwriter. »d Ue noble liie 7 
a eentoe of inspiretion end eneontogement to >>“ “P^ ' 

Sir Basil Scott, Chief Justice, High Court of Judicature. 
M& the writer under a deep debt of gratitude by encourag- 
ing him in graciously giving leave to dedicate the book to 
His Lordship and in taking keen interest m the scientific 
study of law. Sir D. D. Davar, Acting Chief Justice, has 
been pleased to read the hook and to offer siiggestions 'o 
enhance its utihty from the practitioner’s point cf view. 
Mr. Justice Beaman has evhiced interest in the subject ot 
comparative Jurisprudence, and the writer feels extreme y 
grateful to His Lordship for the contribution of a Fore- 
word to the book . Sir S. L. Batchelor, Justice, has with 
great kindness read the book during the vacation and been 
good enough to suggest improvement in foreign words 
and phrases. Mr. Justice Heaton, Viee-Cbancellor of the 
University of Bombay, has been very keen to foster 
advanced legal studies and has taken the trouble to look' 
over proofs as tbev have been printed and has evincecl 
much interest in the book, and has been very sympathetic 
and courteous to the writer. 


High Court Libbary, ' 
Bombay, June 1914. 


.P. N. D. 



INTRODUCTION. 


The Doctrine of Consideration, in the sense in which it 
is known^in English law, dates from the middle of the 
fifteenth centurj^ But the roots of this doctrine are to be 
traced in the remote past. Maine writes : “ The posi- 
tive duty resulting from one man’s reliance on the word 
of another is among the slowest conquests of advancing 
civilisation. Neither A.ncient Law nor any other source 
of evidence discloses to us society entirely destitute of the 
conception of contract. But the conception when it shows 
itself is obviously rudimentary. At first nothing is seen 
like the interposition of law to compel the performance of 
a promise. That which the law arms with its sanctions 
is not a promise but a promise accompanied with a solemn 
ceremonial.”^ 

The Doctrine of Consideration shows that society had 
much advanced and that law had given its sanction to the 
promise. 

The writer of this thesis has examined the legal systems 
of civilised countries and traced that fundamental idea of 
the doctrine in them. The study of different systems of 
law clearly shows the great resemblances in thought. 
There is uniformity in spite of different modes of expres- 
sion of that doctrine. Where commerce has been practised 
on a large scale, this idea has been very clearly embodied 
in the legal system ; where the life of the people has been 
very simple, that idea is absent or faintly conceived. 

Institutions are like the organic world in that they obey 
the few of evolution and are gradually transformed. Under 
the action of this law, as society develops, everything that 
is not in harmony with the environment tends to disappear. 
But the process is slow, owing td what is known as the law 
of persistence, the past is not dead but living and thoughts 

p. 313* 
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and actions of our forefathers continne to rule our conduct. 
Human nature is conservative, for in Jurisprudence there 
are survivals and even the most advanced legal system 
contains forms, the origin of which is forgotten. The reason 
for a rule may have vanished but the rule is still observed 
from blind imitation ; there are many errors in the doctrine 
which may be traced to clever and idle attempts to 
justify rules which were due to historical accidents. Holmes 
says all law is a compromise between the past and the 
present. 

Mere logical analysis will not give us a true interpreta- 
tion of the legal doctrines, for law is not modelled on rules 
of logic, but has gradually grown with the growth of society ; 
and even the most familiar legal conception of our day is 
only the last term of a long and complicated series having 
its roots in the dim and misty past. ^ 

Without some knowledge of legal history we cannot 
know the precise scope of the rules which have been be- 
queathed to us from former days. Law and History are 
twins, their union has produced wonderful results. Insti- 
tutions are not lifeless things, and it is absured to study 
them as inanimate objects ; they are continually growing. 
The utility of history is seen in the moral and economic 
progress of nations. The applied sciences of geology 
and physiology show us the successive phases of develop- 
ment, and there is a continuity from the past to the pre- 
sent. In this sjoirit the historical school of Jurisprudence 
has illumined the Doctrine of Consideration. 2 

Maine says Comparative Jurisprudence has for its ob- 
jects the throwing of light upon the history of law for the 
enlightening of philosophy. Comparative Jurisprudence 
takes the legal systems of two distinct societies under one 
head of law and compares those chapters of the systems 
under that head. It takes the heads of law, which it is 
examining, at any point of their historical development 
and does not affect to discuss their history, to which it is 
put into order our knowledge of the phenomena of nature. 

^Common. Iraw,pp. 34, 35 . '^fillage Oommumms 
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Soch a study borders on political economy ; part of its 
material has been fashioned by judicial doctrine and prac- 
tical law. The sources of information are abundant. 
There are legal and fiscal docuinents to enlighten us. 
Similar processes on the Continent require similar methods 
of study. 

The Boe trine of Consideration has been economic, social 
and political. It has not been devised or arranged by any 
one individual, but slowly evolved by the needs of gene- 
rations, There is a great affinity between the English, 
Doctrine of Consideration, the French Gausa and the German 
Oozaak. A careful study of any one of them helps to a 
clear understanding of the others, and one of the powerful 
means of checking the theories as to the growth of the three 
consists in applying these theories with due allowance for 
difference in circumstances. 

Ihere are four methods, writes Bryce, ^ which can be em- 
ployed in the study of tliis doctrine. They are (1) the meta- 
physical, (2) the analytic, (3) the historical, and (4) the 
comparative methods. 

(1) I he metaphysical method is pursuecl in finding 
out the categories of the subject with special reference to 
ethics or psychology, German jurists have treated the 
doctrine from an abstract point of view. They try to satisfy 
the desire for unity which exists in the mind of man. They 
t||}at of d urisj)rudence as dealing with, facts, or groups of facts, 
which produce juristic effects. In the place of a series of 
legal rules they furnish ns with abstract conceptions, part- 
ly of law and partly of fact. Each conception, once gained, 
urges UB to rise to still higher ones and this ideal begets a 
desire for a system of law,‘^ 

(2) Ihc analytic method starts from actual facts as 
they are to be seen to-day. That method is employed by 
Austin and Bentham. The foundation of the legal system 
m utility. The theory of utility is useful to legislators 
but not to' Jurists*' ■ 

'Stadioa ia Jurispmdouoeaad r'SSohtt’a iwiiJMies, p, 16. 

Legal liiatory, Vol. II, p. 19. 
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(3) The historical method is employed to find out how 
law originated! It sees in law a product of time, the germ 
of which exists in the nature of man as a being made or 
society, who gradually develops according to his en- 
vironment, Law tends, as it grows, to be closely associated 
with the State as one of its functions. This method 
is very useful to explain ideas which cannot be axplained 
by any abstract or logical analogies, because those ideas 
are the result of the special conditions of the country 
or people where they originate. All law is a conipromise 
between past and present tradition and ^ convenience , 
the historical method takes no notice of accidental points 
due to the peculiarities of individual lawgivers. It fixes 
its attention on national character and the circumstances 
of national growth. It looks to the tendencies of eac^h 
nation and not to those of each hidividual. Thus met- 
hod brings to light the fact that ideas and rules which 
prevail at any given period of history may not be useful 
for a later generation with a difierent environment. In 
the science of law this method applies more to the law of 
particular countries than to the theory of Uw m geneiuL 
Rudolf von Iheiing has treated the subject from this 
standpoint. 

(4) The comparative method examines the doctrine 
in every legal system, studies their points of resemblance 
and difference and constructs a system which embodies 
their essential features. This method rests on knowledge 
of history. 

The method of the Oivrl Law tribunal, says Gray, is 
more deductive than that of the Common Law court. 
The jurist works by induction. His general doctrtnes 
are not perceive! by' him intuitively and a judge who 
is working with precedents in the form of earlier cases is 
slow to accept any general doctrine or to lay down any 
rule as final. Each new fact brings a new eleinemt into 
the law and the old results are to be reconsidered in view 
of this new element. The Common f Law judge is Uke 
an experimenter in chemistry, who is always testing his 
theory by new and varied experiments, but who perhaps 
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is not ready enough to admit that the record of former’ 
experiments may be wrong; while the Civil Law is like 
a chemist, who, having arrived at a theory, insists upon 
applying it as the true rule of natured 

This essay is intended to further the study of EugliaVi 
law from a comparative point of view and to expound 
the .'Doctrine of Consideration, not only in the THrigligTi 
in foreign systems of law ; to suggest ideas for the removal 
of absurd and technical rules which seriously hamper the 
study of the doctrine. When there is frequent intercourse 
between civilised nations, it is the duty of the jurists of 
every country not to be satisfied with a knowledge of one 
system of law, but to study the legal systems of foreign 
countries and thus facilitate commerce. It is not possible 
to obtain a thorough grasp of the principles of this doctrine 
unless -law is regarded as an organic whole ; each system 
of law must be studied with reference to its origin and 
growth. A comparative legal study is most fitted to 
effect that end. 

The study of this Doctrine of Consideration shows 
that there are rules in the English doctrine which are quite 
accidental and can be removed if the subject is investigated 
from the comparative point of view. That comparison 
teaches us that rules which are to be found in one system 
are partly natural and partly accidental and peculiar to 
that law alone. 

Savigny said the practitioner, amid his occupations, 
ought always to keep a firm hold of the science of law and 
should never forget that science rightly apprehended is 
only the generalisation of rules which it is his function 
to make known and apply in detail. Law studied and 
practised in this spirit is as fascinating to the student and 
practitioner as it is benficial to the people at large. To 
the practitioner, the grasp of legal principles is of greater 
value than knowledge of particular rules, 

Bryce says — “ The more any department of law lies 
within the domain t>f economic interest, the more do 

^ It (Owe mi .Soiifca* 0/ Low, p. 266 , 
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the rules that belong to it tend to become the same in 
ail countries; for in the domain of economic interest 
reason and science have fuU play. But the more the element 
of human emotion enters any department of law, 
the greater becomes the probability that existmg diver- 
gencies between the laws of different countries may in that 
department continue.” ^ Eeason and science have full play 
because the Doctrine of Consideration lies witliin the 
domain of economic interest. Hence the plea for the umfi- 
cation of law for the well-being of commerce in its interna- 
tional relations is very powerful. 


I,p* 144| 
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CHAPTER 1. 


GENERAL LEGAL HISTORY OF THE DOCTRINE 
OF CONSIDERATION. 

P>efoi’e the Norman Conquest there was no secular law Before tlie 
of Contract. Actual delivery was the only .mode of goSety 
transfer between living persons. Acceptance of earnest- was sirnplo. 
xii()iiey a,nd tlie giving of faith and pledges were tlie 
customary means of binding a bargain and contracts 
in writing were not in use. Promises were made by 
oath, and the Church was powerful to enforce such 
promises ^ . 

'^rradc was in its infancy, internal traiiic was scanty^ 

])usincss in tlu^ commercial sense was not known on aji 
extensive scale, and the system of credit was not deve- 
loped. Local courts were occupied in iidininistering 
justice, and sejxarate ecclesiastical li'ihuuals were not 
f()rmed in England. The Bishops an<l ,l^]iders of tlio 
towns w( 3 re accustomed to hold courts in tlicir own 
]>lae.( 3 S, and small fees were paid to tliem. The Courts 
of .Hundreds and of Counties were established, and tlie 
K.ing exe.rciscd general snpervisioii o'ver these local 
courts. The Sheriff presided in the County Court and 
represenl-ed the King. The proe(jdure was very rigid. 

Thc^ mctliod of proof wa,s an a.})j>eal to su|)ernatural 
|)ovver. Tlic simplest kind of proof v'as the oath, of the 
parties. The.re must be guarantees to supj.)(..>,rt this 
oath. It was not practicable to frai no rules <)f evidence 
so there was no biirde.g of proof during the Anglo-Saxon 

’ ^ Folloek and Maitland’s Bu - . .. tion, Vol. p. 07.. 
tonj of English Law, 2nd odi- 
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period. Ethelbert and Alfred were eager to reduce the 
customs of the kingdom to uTiting. The records when 
made were called dooms. The Anglo-Saxon Law was 
mostly concerned unth the conditions of persons as 
freemen and slaves. The chief concern of the courts 
was to see that peace and order was maintained, and 
they punished gross evils such as wounding and the 
shedding of blood. 

King’sPeaee. The King’s Peace contributed largely to the develoj)- 
ment of the King’s Court. To be in the King’s Peace 
was a distinction, because it afforded special protection. 
It was at first confined to a few of his close followers and 
was gradually extended to the places where they hap- 
pened to be, such as courts and palaces, to the army 
meetings of Shire and Hundred and to great roads. The 
King’s officers were specially protected. The justice 
extended far and wide. It was at first confined to a few. 
It had to be claimed distinctly m joroper form. The 
technical use of the King’s Peace is connected with the 
very ancient rule that a breach of the peace in a house 
must bo atoned for in proportion to the householder’s 
rank. If it was in the King’s dwelling, the offender’s 
life was m the King’s hands. This peculiar sanctity 
of the King’s house was by degrees extended to all 
pel sons who were about liis busuiess or under his jirotee- 
tioii. When the Crown undertook to keep the peace 
in every place,, the King s Peace became coincident with 
the general peace of the kingdom and was extended to 
all subjects. Piom havmg first to be claimed, it gradu- 
ally became a common right which the courts took for 
granted without fiu-ther inquiry. This is the origin of 
public justice and of the gradual growth of the idea of 
public justice as it was exercised on behalf of the whole 
longdom ; this idea is distmct from the right of private 
revenge which the injured party may pursue if he likes. 
Ihe private blood feud has given place to somet hin o- 

else in the shape of compensation. Z" 

The transactions of sale and barter were carried on 

openly m the presence of witnesses, so that in the event 
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of any dispute the neighbours could come and state 
what actually took place. Edgar IV passed ordinances 
tha,t if the parties failed to take such precautions 
forfeiture would result. Hence ail transactions were 
carried out openly and publicly. 

In loan*a,nd exchange the gist of the action was the Debt and 
fact that one man had painted with his chattels to another 
and the oilier wa.s under obligation to return them. 

Among the (Jennans, according to Sohin, there were no 
consensual contracts but only real a,nd formal contracts. 

The contract, of sale was rea.!, a,nd the .contract was 
couprlei-e as soon as price or ahrra was paid. If 
anylrody detained the goods of the plaintiff wrongfully 
the proper remedy was detinue. In Y.B. 21, 22, Ed. I 
(II.S.) 468, it is stated that where a thing belonging to a 
man is lost, he may count that he (the finder) tortiously 
deiiiins it and tortiously for this that whereas he lost the 
said thing on such a day, he, the loser, on such a day 
found it in tire Irouse of such an one and told him and 
prayed him. to restore the thing but that he would not 
do so to his damage. In this case the demandent must 
prove by his law that he lost the thing. There is a 
great resemhlance between destiniie and debti . All 
things that consist in number (except money), weight 
or measure should be demanded by way of debt, thus 
the law commands that the defendant renders as many 
quarters of wheat or so many sacks of wool, of such a 
price and not chatttels to the value of, etc. And in the 
(ioirnt the plaintiff shall say ‘ wrongfully ^ the defend- 
ant detains from him so many quarters of wheat of such 
a price 2. 

’ y. B. 3, 4 Ed. TI (S.S.) 26. Y, B. 21, 22 Ed, I. (R- S.) ^ 

(Debt and Detinue). 2 Debt. 

‘■^Tho following are instan- y. B. 21, 22 Ed. I, (R. S ) 
ces:— Y. B. ( 1292) 20, 21, 254— 356 Money lent. 

Ed. I. R.S, 304-6 lease and Y. B 33, 35. Ed. I (R. S.) 
rent due. One A leased a mill 86. - This was a deed and the 

and three acres to H for 10 creditor sued the sureties 

marks. died and his ex- for the debt;, 
editors sued in debt. 
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Quid Pm 4 hese cases are important to show that in an action 
of debt the plaintiff must show that there is quid pro quo 
and he has to prove it. Salmond ^ says that there is no 
attempt to generalise the causes which gave rise to debt. 
We get a more or less complete list. They were species 
of Contracts then known to the society, e.g., loan, sale, 
suretyship. When these different causes of debts were 
generalised, we see the davm of a general theory of con- 
tract. In these days each party has to do something. 
The name given to the generalisation is quid qyro quo^ 
The rule was that unless and until the plaintiff could 
jorove that the defendant had received something in 
recompense for the obligation which he wished to 
enforce, he could not succeed. This rule did not apply 
to suretyshijD ])eeause it was unilateral contract, and 
yet it gave rise to action of debt. Y.B. 7 Ed. TI. 242. 
The contract of suretyship could be established by 
witnesses. In both actions of detinue and debt the point 
of resemblance is this, viz,, the plaintiff claims that some- 
thing which he has given, be restored. It is stated in 
pleadings that the defendant detains the thing wrong- 
fully, and refuses to pay what he owes, e.g., Y.B. 20-21. 
Ed. I.(E).S.) 138-140. Debt, detinue of chattels. Showeth 
unto John that B tortioiisly ‘ detains from him 
chattels to the value of £10. John has claimed those 
chattels and B does not pay them, and still refuses to 
pay tortiousiy in breach of covenant. 

Y.B. 11 and 12. Ed. III. (R.S.) 586. A writ of debt 
was brought against one ; he counted that the plaintitf 
by covenant between himself and the defendant had 
been made his attorney for ten years, taking 20 shillings 
per year which were in arrear Scharshulle. Here you 
have his service for his knowledge of which know- 
ledge may be had and you have quid pro qito ^\ Also 
in the case of goods sold, though not of land, the buyer 
may take the goods^; this follows from the theory of 
reciprocal grants. The plaintitF^ brought a writ of 
Covenant but relied on writ of debt and lost his action. 


^Bassays afc p. 181 . 
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One may lin ve a writ of debt in many cases where a writ 
of Covenant also lies. But the party has optioni. 

In debt tlie ])laintiff claims equivalent of the thing due. 

In (letinne tlie plaintiff claims the very things. Debt 
was demanded ])y an heir against an. heir in a case in 
whieli th(^ plaintiff counted that the ancestor of the 
(l(‘ff‘ndan1* hound liimself and his heirs to the ancestor 
of tlie plaintiff ami his heirs, ])ut he did not make the 
f](*se(nt in the Covenant and he put forward a speciality, 
thiynefoixC You demand as heir and in the writ you 
are not cialled iKur ” ; judgment on the writ^'^; This 
<‘ase shov's iliat creditor could demand the property as 
his, l»ut excMMitor could not ^ . 

Among tlici i^'ranks and Lombards undertak' Earnest, 
ings wcr-c gmii^antoed by confiding one’s faith, 

Jide^ facia. This was a symbolic ceremony by which 
crcditoi* recioived from the debtor a rod or hand- 
sliake ; the (creditor passed it on to the surety. Here 
the l)inding force was derived from the ceremony ; 
giving nas not, tlie turning-point of obligation. There 
were various fornis of eer(:vmony among the Franks and 
I^omhards, wlucli gradually developed into gage which 
was given as a security, le., God's penny, earnest. In 
on AmjkhldaiiXfn Law (at p. 180) the following 
ar^eomit is givxm. 

1"ho (xnrli(^st iiroend needs of the Germans seem to 
Imvf^ been for debt a,tid this procedure was very limited 
and laid the stamp of the executive period. The Ger- 
man (^ivil Actions were founded on contracts. A con- 
tract in Gc^rman Law was not binding through the mere 
agrecummt of the wills of the contracting parties, but as 
in the old Moman I.aw only by the performance of a fixed 
Formality or a. fulfilment by one party. 

Locning, on the other hand, is of opinion that fides 
fmki was a simple one-sided pi'omise based on the will 

* Y, Ik 37 Hon. VI, 8 pL 18 , (E. 170. 

I%r Frisot, a L * YEdgecomb r. Dee. 1670, 

••In Y, B. 12, 13, Edw.m Vauglian’s Eeport, p. 101 

R S.) i70. “Contracts of debt are reci- 

«y' B. 12 and 13, Ed. Ill prooal grants”. 
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of the partv boimd and unrestrained by outward form. 
?WdLg Sohn, among the Germans there .ere no 
consensual but only real and formal contract^ In h 
contract of sale in which the seller was 
haver onlv if he had received payment, the contract 
.as not consensual but real and conveyed a title to 
ownership. But to free the buyer from t^e risk ot 
inakinv actual pamnent, while yet preserving the effieaov 
of the' contract, German Law introduced, instead ot 
pavment. the earnest money {hand geld) the equivalent 
of 'the arrha of the Lombard Law, with the effect not 
of streiiotlienino' the contract as in Roman Law but ot 
coiicliiding it. The arriia was comparatively worthless 
and was in fact payment ; but it was the means of judici- 
ally binding the agreement made by the parties and a 
real right arose from it. 

The formal contract of the Germans was not conclud- 
ed, as in B Oman Law, by the u.se of writing or a fixed 
form of words 5 but on the Continent by the deliveij.^ 
of the straw (festuca). Instead of a glove, an arrow, a 


or 


mflTOT' cmilfl he 1 


This was the German '' ivette, wadium {wadia) of 
Lombard Law and the Anglo-Saxon wed being derived 
from the root vidan {obligate), it signified the means of 
legally binding the agreement of the parties. The formal 
contract was used in a unilateral case such as the Anglo 
Saxon borJi or plegiim or the Frankish fides facta, where 
the party promised to bring proof or make payment ; 
or to furnish the security of hail. As an institution of 
private law, it was the basis of marriage and of all bar- 
gain and exchange and was concluded in the person of 
witnesses. And let no man either buy or exchange 
unless he have borch and witnesses^ ’’ Note. The 
arrae in Roman Law were deposited with the seller as a 
proof that the purchase had been made, e.g., a ring. The 
giving of earnest is treated as quite different from part 
payments. Earnest is not a p2n?tial or symbolic pay- 


^Althelr 1, 3. M. History of English Law, 

^Dig. XIX, 1, 11, 6. P. and Tol, IL 208-9. 
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Dieiit of the price but a distinct payment of the seller’s 
forbearance to sell or deliver a thing to anyone else, qf. 
the words of Statute of Fraud, “ something in earnest 
to bind the bargain ” and “ part-payment ” are distin- 
guished but are thrown in the same clause. In Glau- 
ville s time if the bargain was completed, the earnest 
was forfeit^ed. The seller who had received earnest had 
no right to withdraw from the bargain, but Glanville 
leaves the pomt uncertain what penalty he was liable 
to pay. Bracton (folios 61 b, 62) states, that if the 
purchaser repents of his purchase and wishes to recede 
from his contract, let him lose what he has given ; but if 
the vendor repents let him restore double of what he 
had received as earnest-money. Bracton here uses the 
Avoids of Institute 3. 23. Sir Edward Fry ill Howe V. 
Sinitlii accepted the view of Glanville and Bracton. 
In Fleta (pp. 126-7) the Law Merchant was very strict 
and a pound was to he forfeited for a penny. Among 
merchants, giving earnest means binding a contract of 
sale both on the seller and purchaser. All over Western 
liluroj,)e earnest is known as the God's penny. In Law 
Merchant God’s penny is sufficient to make a binding 
contract of sale. By Statute of Mercatoribus 2 it was 
enacted that God’s penny binds the contract of sale so 
that neither party may recede from it. This rule was 
accepted by the tk)mmon Law of .England. If the 
bargain be, that you shall give me ten j)ounds for my 
hci’se and you give me one penny in earnest, which I 
accept, tliis is a perfect bargain, you shall give the horse 
by an action on the case and I shall have the money by 
an action of debt Earnest only binds the bargain 
and gives the party a right to demand ; but then a 
demand without the payment of the money is void^. 
The Church enforcecl oaths by means of penance. 
There was reasoi,i why Canon Law claianed to enforce 
agreements and to assume jurisdiction over breaches 

'^Langfort v* Tiler L saik 
1 13. per Lord Holt. 


'Oh. 27, Div. 89, 102. 
ns Edw. L statute s 
Maxim> Ch. 42. 
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of faith The Chm’ch insisted on having 

cortract requited thet there must be f “ “ “ 

Hno ro •loreement. Azo introduces us to the tne y 
tiuii to agieeuicii vested in 

that pacts re^iure vestments. A pact y 
one of sis garments or, in other wrds, a conti^t may 
made re. verbis, scripto, consensu, trcdiWne, mnclurui 
Canon Law did not pay attention to the " 

forms so much as to the bare agreement itself, ilm 
Church enforced oaths of a new model by “ 

iienance and cUd not distinguish between the assertoiy 
and promissorv oathi . Ecclesiastical Law took cog- 
nizance of cases of contract on the ground that it was a 
Christian duty to keep one’s faith. Canonists spoke 
li'ditlv of forms and ceremonies and nude pact 


bv T)eiiitence and 


r-it . _ 1. 


discipline. 

Glaiivilie is reputed to be the author of a treatise on 
the Laws and Customs of England. He was chief jiisti- 
ciiar ill the reign of Hemy II. The date of the book is 
lietween 1180 — 1190 A.I). The only part of the work 
which suggests Roman infiueiice is Book X which deals 
with contracts. Some terminology is Roman. The 
terms of Roman Law are used such as Tmituwrn, cl&posiium, 
eonuNrxlatiim, but the law is not Roman Law. Sale is not 
a consensual contract. It is a real conract. The risk 
of the thing sold and iiurchased generally belongs to the 
seller unless it be differently arranged 2 : There is no 
elassideation of contracts in his book. They are said to 
result in debt. A debt arises by giving securities or 
pledge or writing. The King’s Court would not enforce 
promises. The tenth book has a distinct Roman ap- 
pearance, and Bishop Nicholson has accused Glanville 
of diping the Roman Code ’.3 He follows the Roman 
division of contracts. Mutuum m deGiied SbS in Roman 
Law as dealing with things quae consistunt in numero 


^ Bractoo and Azo S. S. 143 ; -Glanville X. 14 translation 
P. and M. History of JSnglish by Beames. 

p. ISS. ^ Beams, i). 24G. note. 
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vd pondare vel mesum i , Glanville plunges into security 
of dalio 'plegionim which show's no trace of inllnenoe of 
the law as to ;fkle jiissoyea. In Chapter 0 he speaks of 
lands and tcneinents as lent as a mutuum. If a thing is 
lost or destroyed the borrower is to pay reasonable 
price, while, in Roman Law it was only if the borrower 
had not used c.mcla diligentia except in the ease of 
WiUtV/Ufu^ . sale was complete as so .m as the piice 

was fixed. Clanville also recpiired delivery or payment 
in whole or in part or earnest, arrha. An express 
warranty of quality was necessary to support rescission 
while in Roman Law implied warranty was given in all 
contracts. Remaining chapters are filled with purely 
English procedure. 

All contracts which could not be proved by evidence 
of writing transaction -witnesses wore matters for 
ccclesiaHtical courts. lienee contracts, ueitlrei in 
writing nor involving transfer of proiierty, did not come 
before King’s (Jourts. The study of Glanville’s book 
shows that he liorrowod very little from Roman Law 
c.xccpt the tei-minology. There are large omissions and 
variations and terms are used with different nuianings. 

Its Roman appearance may have been deiived ftom 
clerical judges of Ecclesiastical Courts, which punished 
lireaches oi' contract as l<Mido ml Immgressia 
'riie (lonstitutious of (llarondon (11(14 A. D.) prohibited 
Ewficsiastieal (Jourts from trying i,)Ieas of debts when a 
])ie<lge was given. In (Ilauvillo s treatise two permanent 
traits are (1) reinedy is depemlcnt upon writ. In Brac- 
ton this point is emirhasised. (2) The practice of quoting 

decided cases by wa.y of precedent. 

P,i-ae,ton's ti-catise (1259 A.D.) is an attempt to tieat Umeton. 
iihe whole icxtent of the law in a systematic and practical 
manner. Rraclon has copied from Ako who early in the 
thirteenth (icntury was the leader of the Bologneso 
school of law which did so much toTcvivo the study of 

.ItuiL ThhI. Ill* 14 pr. 

-Glmi. X. Ul JuBtimanlutit* 

■,m, 14, li., ; ; 


®GuttorbocU, p. 01 
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Roiiiaii Law. Azo's writing had produced a great effect 
upon Bractoii". In Bracton's treatise the Eoin an 
elemeot is very largeh" used. Sir Henry Maine says 
that “ Braetoii put off on his countrymen as a compen- 
diiini of pure Enghsh Law a treatise of which the entire 
form and a tliiixl of the contents were directly^ borrowed 
from the Corpus Jims^ ”, Reeves says 3: But the 
])assaiies to which such wTiters take exception, if put 
together, would perhaps not fill three whole pages of his 
book, and it may be doubted whether they are such as 
eaii mislead the reader He also says of those places 
where Roman La whs stated with most confidence, “ it 
w cmld seemi to be rather alluded to for illustration and 
ornament than adduced as authority”. Maitland says 
this is an exaggeration, that the amount of matter 
Braetoii directly borrowed from the Corpus Juris is 
not oiie-tliird, nor even a thirtieth part of his book> 
bat Bracton has borrow^ed 1 argely from Azo. 


B\’ Englisb Law^ contracts could only be sued upon in 
Curia Regis if either party performed or embodied them 
in a sealed writing. All other stipulationes convcntio7i- 
ales were called by Bracton nuda jjcicki. The term thus 
appropriated underw-ent great changes of meaning. At 
Roman Law” it had been, not an agreement made wfitii- 
oiu} consideration, but an informal agreement w”hicb did 
not come within some one of the privileged classes 
which w’ere actionable or w”hich had no causa or mark 
assigning it to one of the recognised methods of proof 
i!i the King's Court ; viz., (witnesses, writing or duel). 
Tw'o hundred years later it had come to mean a promise 
where nothing is assigned as reason for its being made, 
an agreement without consideration. Chitty on Con- 
tracts p. 217 whites : “ The earliest records of English 
Law show that the inaxiin 7mdo 'pacto non oritur actio 
was recognised in English Law. Tliis principle is not 
peculiar to English Law at all. It w”as recognised in 


^Maitland’s Bracton and Azo 
(S.S.) 1S94. 


Ammit Law, cb. IV., p. 82* 


^Histoi'y of English Law, 
Vol, II, p. 88, ed, by Einlaston. 
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Roinan Law and it i.s borrowed from Roman jurists, the 
term nudmn pactum was applied to jiromises without 
consideration.” By Civil Law of Rome a verbal promise 
Avas Iriiidinn^ if made uuth prescribed form. 8i:ich an 
o};)liga,tion wa.s called sti])ulation. Braeton adapted 
ll<)ma.n 1 j51.w by mei'ger of obligations, verbis ei UtteriS) 
jind found^a connecting link between Roman principles 
and English Law. Braedon omits the rule AUeri Stipu- 
lari nemo prole fit i and makes such stipulation ]iossible 
even sine poena. Braeton mentions cr consensu con- 
tracts Init lie makes no use of purely consensual 
contracts because King's Court cannot enforce them. 
Similai’ly he mentions quasi ex conlraciii but malves no 
more references^ . 

Idle first fotir clia[)ters of tlie tliird l)ook of Braeton 
are e()m])osed entirely of Roman materials K The 
form is Institutional and. Academic. Idle division of 
obligations is taken fimn Justinian and tlie subsequent 
docitriue of Vesf/imenM pacUi is civilian 5. The word 
o]>ligation. is defined in the words of Azo following Ins- 
titutes The different obligations are dealt with in 
tlie words of Justinian, while the general ti’eatment of 
obligations is Institutional. Braeton has adapted it to 
English Pro(iedure 7. Scrutton 8 concludes that the 
l>art wliich Bi’acton ha.s verbally copied from A,zo and 
Institutes or I)igest consists of 25 folios out of 450 ; Book 
III, folios 08b, 104b deals with contracts taken from 
Inst^itutes or Digest Book IIL The question has been 
asked as follows : Did Braeton, as Bpenee and Gutterbock 
tlilnk, use Roman l^aw as a trustworthy source and 
not as a ]>1agiarist, or did he as Sir Henry Maine 
Buggests, introduce new Roman matter as English Law ? 
Scrutton is of opinion that as it)ga.rds the first part of 

Mustinian, ImU HI 19, 'tBractem 99; Azo 304, and 
lO and 21. lOiieton, F. 100b, ImU III, 13 pr. 

100 I). ’Braeton F. 99b, 100 Imt, 

‘‘BiwdKm, F. lOOb, III, 15,’ 19. 

HI, 27. Rom an Law , and Law of 

■ '^08l>~104b. ■ England. 

'^Jiistinian IXX, 13, 2, 

Gutt. 140.' ■ ' 
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•Flat a. 


Bracton’s woi'k, it was new matter to English Law 
directly copied from a Eomaii source, to fill iij) a 
framework of his first three ]30oks which he had adopted 
from the Institutes. As to the second x'>ai*t, Bracton 
introduced new Roman matter and reproduced Roman 
Law through the decisions of clerical judges and then re- 
cognised as the Law of the Land. Pollock and Maitland i 
write : “ Bracton uses citation rather as tS.e highest 
authority in the solution of difficult and doubtful ques- 
tions, or to estabhsh the origin and existence of a 
principle of special character or recent date Gutter- 
bock says 2: ‘‘ Bracton copies Roman Law when it is 
English Law and only as such. The very errors of 
Bracton show^ Roman Law" as he puts it errors and aU to 
have been English Law".” 

The great pecuHarity of English Law" in Bracton’s 
time is writs. Writs could not be changed without 
the consent of the council of the realm. It was very 
difficult to do substantial justice wffien the procedure 
w"as very rigid. During this time various defences were 
allowed. They were technically known as ‘‘ excep- 
tiones This was of Roman origin. Here we see the 
dawn of the science of pleading, which in the future 
became the most exact and occult science. In Brac- 
ton’s Account of Contract we see the Roman element 
very clearly but it had produced no influence on the 
English Law" at all. Bracton deals with Obligations and 
actions in folios 86—107. He treats of Actions and 
Obhgations together. Bracton’s book was used as a 
text-book on the laws of England. 

The treatises known as Eleta and Britton and 
a Summa by Gilbert de Tlironton are epitomes of 
Bracton. Selden says of Summa that as usual with 
epitomisers he passes by a great many things, nor does 
he always follow Bracton’s method, but sometimes 
makes a different distribution 3. 

’^History of English Law, Trans, by Brinton Cose. 

VoL 11. p 187. Phua 1866, A. D. 

^Henricide Bracton. ^C-utterbock p. 68. 

and Ms relation the Homan 
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I<'’]cfca. ed. J (i47 is l)elicvod to lin,vo been written Bri lion 
a.liout 1292 ^ . 

Besides abridgement of Bracton the author adds 
new m.it.ter but follows Bracton’s aii'raiigement 2 . 

It is written in Breneh, between 1290 and 1300. 
i.he work as a whole is far more practical and 
modern t*an the work of Bracton. The civilian 
inthience is less than before and the Roman element 
is much redneed. The lioman influence has not been 
produced on tlio writs or the practice of the 
lawyers. 

Sir H Spelman3 says ; I tlmrk the foundation of 
our laws was laid by our German ancestors, but built 
upon and polished by meterial taken from the Canon 
and Civil Ijaws 

Sir E. Coke'* says: “ Our Common Laws are a])tly 
called laws of .England because they are apjn-opriated 
to this kingdom of England and have no dependeiicy 
upon any foreign, law whatever, nor upon the Civil or 
Canon Law other than in cases allowed by the laws of 
England.” I’ho study of the Institutes of Coke sug- 
gests that the common lawyers of the time expressiy 
repudiated the Civil Law as an authority in the King’s 
Court or even as a parent of existing Common Law. The 
working out of Equitable Jurisdiction and docisious of 
the Ecclesiastical and Admiralty Courts were building 
up systems largely of civil origin, but in the Common 
Law the influence of Roman Law was decreasing. Fitz- 
herbert refers to Bracton in Hil. 35. Hen, VI. (1457). 

Coke cites Bracton frequently without quoting his 
authority and Lord Hale speaks of Bracton’s work as 
great evidence of the growth of our laws between the 
time of Henry II and Henry III, and the great part of 
its substance is either of the course of proceeding in the 
law known to the author, or of resolutions and decisions 
• 

‘ SwisB Bmeton Yt Bref. 18. Law Terms, publislaed 

MeholFs edition. . in 1723, written about 1614 
VoL. II, Clarendon Fress, 1,8 6I>. .■ ■ '•*.11 Jnstimtes 
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in +he Eiioiish Courts! . Fortesque B. and Parker C. J. 
and Montague B. in Grand opinion 2 have upheld the 
authority of Bracton. Parcker C. J. said: As to the 
authority of Bractoin to be sure many things are now 
dtered. but there is no colour to say it was not law at 
aiiv time, for there are many things that have never 
hem altered/’ Blackstone 3 , includes Glanyille and 
Bracton in his list of venerated authors. These Roman 
doctrines, he says, are impHcitly, copied and adopted 
bv our Bracton and have since been confirmed by many 
resolutions of the Courts. Best C. J. in Blundell 
CatteralH supports Bracton very strongly. “ It is 
impossible ’’ he says, “ that Bracton should not have 
found the principles there laid down in the Civil Law or 
ill any other well digested Code for they are directly 
derived from the law of nature. I do not say that the 
whole of the passege in Bracton is good, it was good 
law at the time he wrote, and all of it that is adapted to 
the present state of things is good law now In Gifford 
r. Lord Yorboroughs House of Lord’s decision, Best C.J . 
said : '"To form a system of law sufficient for the state 
of society in the times of Henry II, both Courts of 
JiLstice and Law miters were obliged to adopt such of 
the rules of the Digest as were not inconsistent with our 
principles of Jurisprudence. Wherever Bracton got 
his law from, his authority has been confirmed by modern 
writers and by all the decided cases ^ 

There was a revival of the study of Roman Law in 
England and various attempts were made to find some 
general law about the validity of agreements. This 
effort is seen in the attempt of Azo to describe vestments 
as necessary to enforce pacts. In Bracton and Fleta 
we have seen an attempt made to employ the general 
principles of Roman law as a setting for English contracts 

^ History of England by Lord ^Commentaries 1765, VoLIV, 

Hale published in 1713, mitten pp. 421, 425. 
before 1676, p. 189. ‘">821, 5 B 268 - and Aid. 

- Fo rtesque'* s Reports pp. '^5 Bing 163. 

401 — 440. ^Nugent v. Smith 1875, 

L.R. IC.PD. 18. 
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Lut the oluef .signihcance of this attemjrt lies in its 
iaihire Perhaps in no other part of the law have Roman 
principles been so prominently introduced only to be so 
completely rejected i”. At the end of Henry Ill’s 

reign we hud that there is no general doctrine of 
contract. 

In the l»w of contract ecclesiastical law gained sup- 
port because there was a pledge of faith. Sacred texts 
of the Bible were cited in order to show the .sacredness 
of oath. The law of marriage was exclusively within 
the ecclesia,stical jurisdiction and 7iude iiacto ' were en- 
forced by penitential discipline 2 . 

1 Continent the process of arriving at a general Roman Law 

aw of contract was tpiite different from that adopted in 
Bngland. There was a competition going on between Eui-qL'!*' 
tlie secular and spiritual courts during this period nearly 
all over Lurope. In Italy Roman Law was revived fully 
and a naked promise, if clothed in proper vestments, 
was enforced. In Gei'inany and the North of France 
Itnitonic foi'inalism was slowly removed liy the new 
principle. In England Christian Courts were expandino' 
their dominion considerably till the King’s Court began 
to compete with them. In France the test was tids : 

.Is there a cause foi- the agreement in question ? It may 
consist in moral obligation or the mere intention to make 
a gift. If it was entirely absent, contract was not in 
existence at all. The cause is a niirrk, whatever may be 
the. particular case which distinguishes any particular 
class of agreements from iracts which can be sued on. 

In Italy action de dolo was allowed for damage caused 
l>y breach of an informal pact. This action was like 
action of assumpsit in English Law because informal 
contracts were gradually enforced by its means. The 
method which the Italians favoured was this : They 
itquiied an additional express promise ('puciuni gcfni- 

nal/mn. ar duplex) m ihB equivalent of vestment of 
natural obligation and^ as such it was actionable. In 
English Law the view once prevailed that if express 

^Salmond Essays, p. 177. “8eu£Eept 47. 
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Procedure. 


promise was given to carry out an existing moral duty, 
an action of assumpsit could be brought. The Englisli 
Law in its earliest stages is almost entirely Teutonic, 
and there is- no evidence to show that it is of Eoinan 
oric^in. We have seen the revival of Roman Law in the 
latter half of the tivelfth century. England. has shared 
in that European revival. The Ecclesiastical Courts 
rule themselves by the Roman Law, and from their 
proceedings Roman influence affects the work of Clam 
ville. Br acton’s work contains much Roman matter 
and terminology but his knowledge of Civil Law was 
only that of a clerical judge of his time. There was 
reaction. Roman Law was distrusted in England owing 
to the conflict between King and Pope. (Joke, .Hale 
and Blackstone have declared that Roman Law itself is 
not binding in English Courts unless it has been accepted 
by the English Law. The one idea that English Law 
has borrowed from Roman Law is the idea that b(U'6 
agreemefits are not enforceable at law’. 

Blaik — ' Then you admit that it is rent service 

Thorpe — ‘ No ; I am a stranger to the deed and per- 
chance it is void ; but if rent vested by that deed, it 
would be rent service . ’ 

Hilary — ' How should he have relief or escheat if not 
by reason of Seignory ? 

Blaik — ‘ This I say that he would not have an 
action for either, except by way of covenent against his 
grantor 

Basset — ^ exnudo'jMCto non-oritur actio\^^ 

All ancient XR’ocedure is formal. The great peculiarily 
of tills period is that a new and written x)rocedur(^ was 
gradually introduced, and the oral and traditioiial for- 
mation was disappearing. The English Law passes 
under the domain of the writs which flow fi'oin (Ihanccry. 
It is mainly due to the fact that the English Kingship is 
- very strong and powerful to assert its influence in the 
domain of law. Henry II and Ws successoj*s did much 
to improve the judicial system. The Roman influence 


^ Y.B. 15, Ed.in (R B ) ISC. 
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was greatest during the twelfth century. The traces of 
Roman Law are to be found in a few terms of law. 

But it ha,s produced no benelit to the practising 
lawyer, because his aim was practical and not 
.scientific. 

The chiei point in this connection is to bear in nihid Writ, 
that overt litigant was bound to obtain a. writ from 
Chancery befo.re an action could be brought in the Kiug’.s 
Court 1 . A writ is indeed a rule of law when it has 
been drawn up, becau.se it expands and explains the 
declaration of the party producing it. The issue of, the 
writ is the first step to a contest in the King’s Court. 

The modern writ is the King’s command to the defendant 
to a])pear personally or by solicitor, or to cause appear- 
ance to be entered within the time mentioned, and in 
ease of default judgment will be given in the plaintiff’s 
favour. On the back is stated shortly the plaintiff’s 
claim with the facts giving rise to that claim. But 
during the period under inquiry that was not possible 
because the acc6j)table number of writs was very 
limited. The writ was addressed to the King’s Sheriff 
who was commanded to see that the defendant paid the 
debt, and if the defendant failed to pay, the Sheriff Iiad 
to report to the Court. 

In Bracton’s time the foi’uis of action were (1) Personal ; 

(2) Real; (3) Mixed 2 , 

Personal actions are such as may be brought against 
anyone upon a contract or .something lilse a contract ; 
upon a tort or something like a tort when anyone is 
bound to give or to do something, and they have a 
place against him who has made the contract, and 
against his heir unless there be a penalty. Actions for 
a thing are those which are allowed against a possessor 
of it, who po,s.sesses it in his own name fx’om whatever 
cause, and not in the name of another person, because 
he has the thing or poss^jisses it, so that he may restore it 
or name the person who has control over it. It is action 

*61/; Braeton ZL 413 


“F. 102. 



the doctrine or consideration. 


also damages for injury. 

The Real Property Limitation Act of 1833i has 

repealed this distinction. The words die . . v _ 

mixed actions are abolished after 31st Decembei IS^ 

excei)t for Dower, quart imqyeclit and ejectment . 


TheCoinnionLaw Procedure Act^ abolished Dower, 
Writ of Eight of Dower as Real action and enacted to 
by writ of summons. 


The ITiif oriiiit V of Process Act 3 enacted that ‘ ' where- 
as the process for the commencement of Personal Actions 
in His Majesty's Superior Courts of Law at Westminster 
is by reason of its great variety and niultii^licity very 

iiicoiivenient in Practice for remedy thereof he it 

enacted that the Process in ail such actions commenced 
in either of the said Courts shall be by a writ of 


siuiimons. 

The Common Law Procedure AcD^ provided that 
it is not necessary to mention any form or cause of 
action in the wait of summons or Notice of Writ of 
Siiminons. 


The Judicature Act, 1873, section 245 ^ enacted that 
»• everv civil cause or matter commenced in the High 
Coini law and equity shall be admmistered by the High 
Comi and Court of dippeal concurrently Thus the 
jiuisdiction is combined in one system. 


Ill the Middle Ages there were different kinds of 
actions. In the A'ear Books we find them mentioned, 
and the study of the various forms of actions leads us 
to believe that procedure was the very essence of getting 
redress and right w- as quite an insignificant matter . The 
real skill consisted in finding out the appropriate form 
of action. If ther€ w’as any mistake made in selecting, 

o 

’Sand 4 WDliam IV, c 27, '^2, William I Y, c 39. 

S30. ‘‘1852, 15 and 16 Viet, e 76. 

-23 and 24 Viet, c 120, S 26. ^36 and 37 Viet, c 66. 
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it was quite fatal to the result. Glanville has given 
several writs i . The peculiarity of the procedure is 
that it leaves no discretion in issuing writs. The pro- 
cedure is very rigid. Its rigidity can be defended on 
the ground tluit the judges in those days were not above 
))etty favours and whims ; public opinion, was not strong 
to criticise any kind of l^is(^arriage of justice. Again, 
ti'ials were'*not |)ul)lic, and criticism was quite absent. 

In the reign of Henry HI forms of actioti became varied 
and took root in tli(^ system of English, LawE It was very 
difficult to secure jurisdiction on the part of tlve King’s 
( k)urt. Idiere were Local Oourts, Shire Courts, Hundred 
Coiu'ts, County C-ourts and Feudal Courts. The King’s 
Court gra.dua,]ly drew almost all the work to itself. At 
first the King's (V)urt had jm*isdiction ovci* ]deas of the 
thrown ?ind over matku’s touching the King's peace and 
dignity. 

Procedure in th(^ courts wa.s peculiar. Proof came Proof, 
befor'o jndgmcmt. 1'o-day we regard ju’oof as a nicans 
of (umviru^ing a, judge, who gives judgment on the evi- 
dence before him. It is not triu^ of the old pixx^edure, 
if two persons were fighting, one would cliarge the 
otli(vr‘ witli a,n nniawful act : the judgment would be 
tint on<^ of ilu^m must jir'ovo Iris case. Tlu^ judgment 
woultl (l(‘(*.i(lo who had to convince tlu^ judge. The 
nu.‘a,ns of pr(>of are oaths and ordeals. Oaths are of 
\'arious kinds. The oath, was everything. Tlie pa^rty 
was t‘(Hjuir(Ml t.o swea^r with coinpurgators or oath-helpers. 

1d\is is found in the Atiglo-Sa.vou, Cerman and Welsh 
systmns of la.w. Sometimes these c)ath-helj)ers were 
kindrcHl, a.nd llu^ value of the oath varied accordirig to 
th(^ n(‘.a.rn(\ss of their relathynship. 

Maitland says auotlier method of ])roving a charge was 
to <]all witnesses afkn* judgment to show which of the 
coidciuling partB^s was to prove his case. Those wit- 
nesses w<mc nten of credibility. Jf they vve re n()t worthy 

of (U'ialit, th(^ of her side would charge thirrn with perjury; 

■ • 

^ Besrmes pp. 286-™, Book III. Treatise L , 

288; BnWCcm ■ ' it. ■ 0Bb-ld5^ 
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Jury. 


Jurors were not required to hear evidence. Appeal was 
made to the heavens to speak the truth through the 
medium of jurors. As the transactions of early society 
were carried out in public, we can understand how 
witnesses would be in a position to swear to the truth 
of the transaction. In the time of Edward II the jurors 
were called b 3 !- the court or sheriff to swear to the truth. 
In Anglo-Saxon times jurors w^ere called by tire party to 
swear i . 

The Ordeal was used in graver and more heinous 
charges. It was an appeal to God direct. The methods 
were various, e.g. (1) Hot iron : the accused person had 
to hft a red-hot iron, and was required to walk over the 
same without being burnt. (2) Hot water. (3) Cold 
water. (4) Morsel. Trial by Ordeal was aboHshed by 
the Lateran Council in 1216 A.D. Trial by Battle was 
resorted to but the Church discountenanced it ; it was 
abolished m 1819 2 . 

The germ of trial by jury is not to be found in the 
Anglo-Saxon system or in the procedure of Norman 
Courts. It has its origin in the courts of the frankish 
kings. The kings of the Franks had come in contact 
with the Roman kings who used to dispense with dilatory 
modes of procedure. The Frankish kings constantly 
issued inquisitions in order to ascertain the royal rights. 
Gradually this privilege was sold, especially when ques- 
tions of property given to religious bodies were to be 
determined. There could be no combat in such cases 
The judge would summon neighbours and on their oaths 
would decide the points at issue. Here are to be found 
the traces of the modern sj^'ctem of trial by jury The 
officers of the court would summon a body of neiohbours 
and they would testify to the truth of the points in 

dispute from their own personal knowledge. This pro 

cedure n^as adopted to find out the crimes committed 
against the peace of the king. The king would send out 
his officers to hear complaints and to hold inquisitions. 

''&\%A<yfiPlacita Anglo Nor- ‘39 George III, c 46 

mumai p. 24. ’ , .. . „ ' 
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Tins was the origin of the system of itinerant jnstices 
going r()un(l to iu^ar charges from the neighbours. The 
inquisition was the parent of the modern system of 
itinei’airt juflges and this idea was borrow^ed from the 
i^h'anks. In X(>i’mandy this method of itH|iiisition was 
(•(>iiimonh' us(‘d to determine rights about the dukedom.. 
Wlien tin;' Nor'nums (aime to England, this idea was 
popularis<^h the Doomesday inquest w^as very 

|) 0 |>ular. In tlu^ beginning only the rieli and powerful 
coidd 1’esoj‘t to iiupiisitions and this mode of trial was 
eonfhuMl to |)m’poses purely adrninstrative but gradually 
it was (‘xtendiMl to litigants and became very popular in 
llcmry I Ps reign. Th(‘S(‘ inquests were of various kinds, 
e.f/., (•rand Assizes Posst^ssory Assize, Trial l)y Jury, 
(danvilh* (1 1.7) writes : The (trand Assize is a contain 
ro\al heiuhlt l>estowed upon the people and enumating 
from tlu' <J(‘nHmey of the Prince, with the advice of his 
nobles. So (‘iTe.etualiy <loes this proceeding preserve 
tfu* lives and civil eondition of men that everyone 
mav now possc^ss Ids right in safety at the same 
tinu‘ tliat ht‘ avoids thc^ doid>tlul (went of the 
diad 

'rh{‘ possessory Assize*. He who was ejected (dis- 
seises!) from the* fr(‘(‘hold, could claini a writ directing 
tlu‘ king's justiccNs wludhtu* there liad been disscu'sin or 
tio. Hcr<‘ tin*. witn(*ss(‘s were asked <ju<wt.ions of fact, 
Stid»i)sP says the bu*m Assize which (‘omes into use 
in the middle' of th<‘ tuadfth ceidvury on the (V)utineut 
as well as in England, appears to be the proper Norman 
nanu* for t'di(ds. Tlu* Assize possesses the elniracderis- 
tia of ((‘ulativc' oi' tcunporary enacment, it is to bo in 
forcH* so long as the* King ])lea,si‘s. Tim tcaiant puts him- 
st‘lf on (he grand Assize of our Lord the King and thus 
t,!u‘ ac‘ti<m is reunoveal from the Lord's court to the King’s 
(*omi. In these* Assizes th(^ original writ directed the 
summoning of a body (>f reeogilitors to give sworn 
atiswc'rs to a partiendar quostion formulated in that 
wj-it, (danvillc*? says that eerkuu incidental questions 

H'onMUutloml //w^/rV*ol L* p, 614^^ 
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may be raised in an action which will be (le(*i(!<'(i by tlie 
oath of twelve men. He further i gives spfvinKvns of 
the questions to be tried by the Assizes. 

The jurors in a jurata were not lial)I(^ to o()nviction 
for perjury or infamous judgment, as w(U‘o j’urors 
in Assizes, because the parties had chosc^u .th<‘ir own 
juries, while the Assize was a special r'cmedo^ grardiH} 
in a special case by the law to rcdi'ess the wi'ong. If tiie 
jurors were dishonest and gave a false verdict., tlioy wen^ 
liable to punishment. The jurata decided souk* points 
of fact which were necessary to be determincul liefore 
a final decision could be arrived at. 

(3) Trial by Jury. Litigants liavc^ (ordinarily iiHjuest 
to determine facts. This ]irocess is gradna.l and varies 
with the form of action. The jurata takes th(‘ plane of 
Assisa. When the King sent out Ids judges to collrsd 
revenue, many fiscal questions would (a‘op up. ldi(> 
accusers are twelve sworn, members of the Inuidreds. 
Their testimony was not conclusive. (Jrand jurors 
gradually took their place and their svvoru accusation is 
what is known as indictment. 

The Petty Jury. The ordinary mode of aeeusing anv 
person of a crime during the Noi*nian jieiiod was to 
complain. This led to the estfildishiiient of triid 1)\' 
battle. In Henry II’s reign such questions could la^ 
tried by neighbours instead of resoiting to tlu^ doul>ivful 
result by duel. Magna Charta 2 de(‘lares that iu)thirig 
in future shall be given or taken for a writ of iiK j idsit.ioii 
of life or limb but freely it shall be gran tea ! and nena ^r 
denied. This clause, of Magna (lharta. has a gnsat. iK'ar- 
ing on trial by battle. Henry 11 invented amuAv mode 
of determining the innocence or guilt of tiu^ party Iin^ the 
verdict of neighbours. In all Civil Actions trial l)^• jurv 

was a very common method of deciding disputes as to 
rights. 

says (X. 17) debts arising from a ,n,rcha,se 
are nsnally substantiated by writing or |,y 

'Glanville XIII . 14 , 15 . '^Chapter .'K!. 
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afc the two iioniial inodes of proof. The English 
(Charter of feofl*nient and ineinorandiuu of liver^r of 
seisin are really the Carta and notUia familiar in Conti- 
nental practice. The deed of mediaeval English Law 
is imported from Normandy because Frankish kings 
made much use of deeds. The old Roman formal con- 
tract, tlie .stipulation by question and answer was trans- 
formed into a written contract. Moyle i gives the 
following account. The word stipulatio is derived from 
sti]ml;u/nh meaning firm, settled. 8avigny connects it 
with and maintains that stij) illation originally 

rested on the fiction of a loan of money. was 

an agreement in a, solemn question and answer. In 
flustiniaits da.)'s It had lost its original meaning, and had 
ceased to be a formal camtract. The original solemnities 
of sti])ulation havt^ given jhacc^ to a. written rucinorandum 
of a promise Jiciitiously represented as having been made 
in answer to a |)rcHieding (juestion. The formal contract 
of IviCinuin La,w was a stdpulaldo, which corres])otids to the 
contraet undc^r seal in Englisli Law. Idle charter graaited 
l)y itislioj) Osw'uld^ contains the word adipulantlbm 
meaning sigmitun^ or execution of a written document. 
Stipulation was an instrument in, writing purpoi’ting to 
be the I'ccord of an agreement and was regarded as strong 
cwideucc of tlie stipulation having taken place. Hence 
the origin of wiat iug in the middle ages. All proof was 
conclusive wliyn it was made in jiropcr form. Salmond’* 
writes : '' The law recognised a certain number of method 
of |)roviug facts, if the ])arty on whom the orius 
proi)a'ndb lies, succeeded in following out the prescribed 
method of proof, lie prevailed ; if not, he failed. What 
tlie court tlio light as to the real facts of tiie case was 
entirely irrelevant. Proof was what satisfied the law, 
not what satisfied the court When the matter in 
issue was tlui proceedings of a court of justice, the proper 
proof was the testimony of the rmordalores (the recorders 
or renienibrauccr of the court) on Tolls of the court. If 

\bh8(ilalAis of Roman LaWt 
PP ' No. 623. 

“I^riutod lu limblo’e Ooto pjE 16^ 



24 


THE DOCTRINE OF CONSIDERATION. 


writiii<^ were produced to prove the facts iu di spate, that 
writing was the conclusive proof. Afterwards, when 
the jury s^^stein became established the testimony of 
jumtores was decisive. A deed was bmdiiig owing to 
its form and if a promise to pay debt was recorded i n a 
deed, the action would lie upon that deed alone and not 
upon the promise. Glanville (X) writ^ ; " We 

briefly pass over the contracts arising as they do from 
consent of x^i’Wate individuals because the King's Court 
does not usually take cognizance of them ; nor indeed 
with sich contracts does the King's Court intermeddle 
Maitland says: '‘The King’s Court will not trouble 
itself about conventional stipulations, that is about 
contracts made outside the court and by mere word 
of mouth 1 ; Bracton does not deny that the extra 
judicial stipulation (parol agreement) is binding. The 
King’s Court will sometimes enforce it as a matter 
of grace. 

The Ecclesiastical Courts claimed to exercise jurisdic- 
tion over all causes of broken oath or faith. The Civil 
Courts admitted the limited right only. This limit was 
prescribed in the two writs of x)rohibition : (1) lay fee, 
(2) chattels or debts except marriage and testament. 
Glanville (XII, 21) gives the writ of prohibition as 
follows : — 

“ The King to the Ecclesiastical Judges— health. — 1 
prohibit you, lest you hold the Plea in Court Christian 
which is between N and B of the lay fee of the aforesaid 
B of which he complains that N draws him to Plea in 
Court Christian before you, because such plea belongs 
to my Crown and Dignity, Witness, etc”. Maitland 
writes : “ Thomas, son of Jordan, summoned to show 

why he had brought William Russell into the Court 
Christian touching a debt of twenty marks, contrary to 
the prohibition, comes, defends and wages his laws, 
Maitland^ gives an article on the History of the 
Register of Originar writs and rinentions the Writ of 

^Bracton and Azo S.S. 152. ""In III Harv. i. Eeview, 

‘^Select Civil Pleas S B’ SZ, 
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which, was issued to cc*cl(‘siastic;d judgc^s 
(loalirig with lay le<:% and a writ h> (unnpcl Uicin to 
answc^r for hrcaeii of such a prohibition (Nos. 31)riiid 40). 
d'lu^ Rf tfisirinn Brenium {1504 foh 54) contains a writ of 
Prohibition issued against Mio Itislio}) of Lincoln and 
ids otticcrs, prolnbiting them from entertainifig suits 
con(*cM‘nin«^ debts and chattels. TIh!! ( biistitiitions of 
Lhu'<‘n<lon, 1104 A.D. }>rovide that tlie justices shall 
<lccid(‘ the pni'stion (rf juris<iiction in doul)tful cases and 
dctcrmiiK' whetluM* the ffuestion in tlisfmte should bo 
i ried by ci\’il or t^Mdesiastical court . 

Sltddrs* says the King's < 'ouri has got jtu‘isditrt ion 
over all |d<*a.s of debt, (danvilh* (X. I) says Pt^as com 
cisaung tbf‘ deids of the Laity also belong to the King's 
(down aud Dignity. 

dlic Lonrts Lhristiaii took (‘ogtd'/.aHce (d‘ tlu^ plc^as of (’ourts Chris 
d(*bla*vcn wluvn then* was no breaeh of faith and in 
of there. iHung a |)roper nnncMly to bt^ fonnd in the (,1vil 
(htni. The jndgevs of th<‘ King's C Vmrt inainiaifu.Ml that 
tlie only projnisi»s tluit eotdd bt' taken cogni/.ama^ of by 
tin* spiritual t’otiHs \Vi*re those whitdj ndaltnl to spiritual 
nudteu’s only -L In order to re<*ovtn* agaitist- a di'huidant 
wh{)denie»i his debt, the plaintill hn<l to show sonudhhig 
for it ; idluawvise lu^ was turned over to tlu^ limitei! 
junsdiclion <»f the Hpiritatal Lotiris. h\ the nngn of 
Henry II the most simple eontratds amt debts, for \vhi(di 
th(‘re was not the evidtnuti^ of dtnal (iv witmsss, wer<» left 
to be imlor<*cd by the <‘celesiastj<ad courts so far 
as tludr jurisdithion (‘xtendi^d. (llativilh^, (X. 12) 
writes: ’"If the eri»ditor has tudther pledge* nor 
Hitredies tier any other proof, unless the nuu'c^ faith 
t>f tin* otlua', this will not 1 h* rtHH‘i\‘ed as ntiy 
pro<4 in the, Kingh (hurt. Vet he may prt^ceed 

for Hk* bnaudi or vkdaiion of faith in the (Jourt 
Lhristian'b (Irasp of hands was* tmt regarded as a 
Hulheicmt pr<H)f of eontfimt, and the sanui rule applied to 
a gag(u (dnuville (X, 0) says loan is sometimes made 

aimrnm oL m Am L 101 pi 70* 
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Upon the credit of pu'tting in pledge. When a loan of 
this description takes place, sometimes moveables such 
as chattels are put in pledge. Henry II laid it down as a 
principle that no men need answer for his freehold with- 
out royal writ. In Bracton’s time^ various writs were in 
use. There were three writs Avhich could not be changed 
without the coment of the judicial power. Jhey were ; 
(1) Formata super certis casibus ; (2) De cursu and (3) 
De communi consilio. There were others tliat could be 
varied according to the nature of the case. They were 
known as Magisiralia ; “ A writ is issued when it has 
been drawn up after the likeness of a rule of law because 
it expounds and explains the declaration of the party 
producing it, just as a rule of law narrates brifly the thing 
which is. It ought not, however, to be so bi’ief as not 
to contain the reason and force of the declaration . Tliere 
are some writs drawn up on certain cases gi’anted and 
approved of the course and of the (bnunon Counsel of 
the whole kingdom wdiich caiinot be changed in any 
manner without their consent and assent. There are 
other writs following out of them which arc called 
judicial and are repeatedly varied according to the 
variety of the jileas of the proponent and the respondent, 
of the claimant and of the exceptor, according to the 
variety of answers.’’ 


Study of 
Writs and 
Common 
Law. 


The Common Law of England has grown round the 
royal writs. These waits were the most iin|)ortant part 
of that law which is the sovereign law of the King in 
the Kingdoms. Maitland writes: Legal Eeinedies 
and legal procedure are all-important topics for tlie 
student. These being mastered, a know^ledgc of subs- 
tantive law will come of itself. Not the nature of rights, 
blit the nature of writs must bo his theme. The scheme 
of original writs is the very skeleton of tlie Corpus Juris. 
So thought our forefathers and in the universe of our 
law books perhaps in the universe of all books a unique 
place may be claimed for the llegislrurn fireyiam— the 


^Bracton fol 4I3b. p. 241; 25 Ed. VII, No 210. 

Itotula ParUamentarium 
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register of writs in the English, Chancery i That 
register was first printed in the reign of Henry VIII by 
W. Eiastell, who has collected Original and Judicial 
Wi’its. It was first pn])lished in IbJI ; Sir E. Coke, in 
his preface to 9 ileport, says : The Register is the 
ancientest book of the law^’’ . Holdsworth'^ gives 
an account of the growth of tlie Register of Original 
Writs'^, 

The R;egist.er is coninionly compared with the Praetor’s Writs and 
Edicit, especially with that part of it in Avlnch tlie forms ^ 

of action W(vre mentioned. Tlie Praetor issued the edict 
in liis own name in Rome and lie would publish at the 
commencement of the year of liis ofHce what changes 
lie wisiied to introduce. The Register was a record of 
t-he oliiee and of the legal profession. It prescribed the 
mode in whicdi aedion was allowed s . 'rhe Register of 
writs is I’cgaixkMl as the foiuidation of k'gal learning. 

The Year books are the Law Reports of the Middle 
Ages. Horwoo<l and Pike have recorded tlie results of 
th(ur researcli in the Roll Reries and Maitland has pub- 
lished Year Books of tlie reigns of Jklward I ami Edward 
II for the 8eiden Hociety ; in 14 Harv. L. E 557-71 a 
l)il)liograpliy of Year Books is given by Chiirles (J. Soule. 

Pik(^ says^C the report of the ( k)nvniissi()iie!’s was in- 
tiauUul for tlio use of the legal profession including the 
jiidg(‘S. It was designed to show thc^ general princiiples 
of law pleading or practice. J’hc^ n^cord was drawn up 
for th(> purpose of preserving an exact account of the 
]>ro(HXMlings in any particular ease, d’he re|)ort contains 

' a llcmh L, IL 07. taiuDd in Glauville’s Ti’DatiBo; 

hIkc a Ham H tlio writs coiitaiiied in old 

which ji;ives accmint of wnts; Natum 

R<»(,>vo’h Hidonj of MngUHi dm Ootirks, 

V(d. llJipp. 437----44L TMolVa o<L .LRJ 1; The old 

'HHstorj/ of Enullnh Um, NaKmi Ji radian, the Nomm 
Vol. il, Apixaulix V. N<arafJo)ift, the ArtimU ad 

also in Eam^ L, Novas NarmUoiw and the 
Retmuh 1KL-1X5;, HI Hcirvd Dmmite de . (Jouriea in ionx 
L.E. 2Kb2l(l;and m Bam. , tracts. 

„ L» the writs eon- - ' 



28 


THE DOCTEINB OE CONSIDERATION. 

not only reasons eventually accepted but often the 
reasons or arguments -which preceded each and the 
reasons or arguments for which other pleadmgs were 
disaUowed. Maitland writes i; “ The spirit of the 
earliest Year Books wiU hardly be caught unless we 
perceive that instruction for pleaders rather than the 
Lthoritative fixation of points of substantive law was 
tlic primBiiy object of tbe reporters . 

To conclude. The doctrine of Consideration is of 
Teutonic origin and the Common Law of England was 
the product of the time peculiar to England. The judges 
of the Common Law after the fourteenth century re- 
cognised no authority in the Roman Civil Law. Though 
other courts in the Kingdom were influenced by the Civil 
Law if their procedure was not actually copied from 
Roman Law, it is c[uite certain that the Common Law was 
able to strike out its independent line of development. 
This was rendered possible by the peculiar -writ system 
which prevailed, and the strong hand of the king. This 
is made quite clear from the detailed study of the Year 
Books. Roman Law became a subject of distrust 
because a quarrel had arisen between the King and 
Pope. Coke has definitely stated the position which 
Roman Law occupied in England. 


’]|iy. B. l. 2,Ed, a (SB.) XIY. 
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the early legal history op the ENGLISH 
DOCTRINE OP CONSIDERATION, 


Action of debt was allowed if the plaintiff claimed to Action ol: 
recover a debt that was liquidated and ascertained 
sum of money alleged to be due to him. Generally it 
was a result of a contract between two ]3arties or on 
some facts from which the law implied a contract to have 
been made between them. In Glanville’s time this 
action of debt was well known. The King asserted that 
actions of debt or detention of chattels, if in no way con- 
nected with marriage or testament, should be brought 
in his own Court and not in Ecclesiastical Court. The 
Constitution of Clarendon i says : Pleas concerning 
debts of the Laity also belong to the King’s Crown and 
Dignity The writ given by Glanville runs as follows : 

The King to the Sheriff. Health. 

Command N that justly and without delay he render 
to M one hundred Marks which he owes him as he says 
and of which he complains that he has unjustly deforced 
him. And unless he does so, summon him by good 
summoners that he be before me or my justices at West- 
minister in fifteen days before Easter to show wherefore 
he has not done, and have there the summoners and this 
writ. Witnesses, etc. It is to be noted that non- 
payment of debt is equivalent to- deforcement, unjust 
and forcible detention of money which belongs to the 
creditor. This shows that debt was very much like a 


raalnville X. I. 
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real action. The oldest form of this action was debt- 
detinue. That action became separated into two actions 
in the time of Glanville. 

This action was aUowed in the following cases: (1) 
to recover money lent ; (2) to recover the price upon a 
sale ; (3) to recover rent due ; (4) money ciue from a 
surety • (5) debt confessed by a sealed document. It 
was usk to recover a fixed sum of money if there was 
a ffm-d pro quo or Consideration. The sum to bo recovered 
must be a definite and liquidated amount. This action 
was not aUowed to obtain compensation for breach of 
contract because there was no fixed and liquidated 
amount. The defendant had a right of action to wage 
law on an action of debt ; Statutory penalties, forfei- 
tures under bye-laws and moneys due adjudged 
by a Court could be recovered by this action of 

clebt^ . 

This action is called debt because it is for the recovery 
of a debt cn uomi'ri& and in ivu/m&fo. Though damages 
are in general awarded for the detention of debt, they 
are nominal and are not the principal object of the suit, 
as in Assumpsit and Covenant. In Rudder v. Price. . 
(791 I. H. Bla. 550) Lord Loughborough said “ debt is 
in some respects a more extensive remedy for the re- 
covery of money than assumpsit or covenant, for assump- 
sit is not sustainable upon a specialty and covenant does 
not lie upon a contract not under seal, whereas debt lies 
to recover money due upon legal liabilities 2 or upon 
simple contracts express or implied 3, whctlun' verbal 
or written; and upon contracts under seal or of record 
and on Statutes by party aggrieved : whereas tlie demand 
is for a sum certain or capable of being reduced to a 
certain sum.” In Walker v. Walter (Dough 6) Lord 
■ Mansfield said : “ Debt may be brought for sum cajiable 
, of bemg ascertained' though not ascertained at the time 
of the action brought.” 

’Chitty on Plmdvngs, vol. '^Com. Digest Debt A. 1. 

I., pp. 121—129. »Ibicl Debt A. 9, 
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On simple contracts and legal liabilities debt lies to 
recover money lent and paid, had and received, and on 
account stated for interest due on a loan or forbear- 
ance of money. Debt also lies to recover money due on 
a specialty. The demand must be a certain sum of 
money. The action of debt on simiilc contract can be 
maintained in any court of Common Law against an 
e-vccutor or administrators. Wager of law was abo- 
lished on action of debt 3. The plaintiff can prove and 
recover in dcl)t on sim])lc contract less sum than men- 
tioned ill the declaration. I.’he declaration in the action, 
if on simple contract, must state consideration and also 
legal liability or exiiress agreement, and it must 
be stated that the defendant agreed to pay the debt, 
in specialty Consideration need not be shown. 

The action of debt a.s,svimod that the defendant had 
received actually money or chattels which belonged to 
tlio iilaintiff, r.f/, scu-viecs or goods. The writ of debt 
was like the writ for i.he recovery of land . "Die j udgment 
for the Iilaintiff is that he recovers his debt. The defen- 
dant is conceived of as having the goods of the plaintiff. 
This explains why the duty of the debtor was to pay a 
fixed sum. In Y.B. 12 Ed. IV 0—22. Brian C. J. said ; 
“ If 1 liring cloth to the tailor to have a cloak made, if 
the |U'icc is not determined beforehand, 1 shall pay for 
tile making and he shall have an action for the making ” 
III <S llttfv. L.R. 260 it is stated for the same reason the 
qnunhim meruit and quemkim valebant counts were never 
eliissed with common counts in debt and in Assumpsit 
t he ({uantmn menut and quantum, valebant counts were 
distinguished from imhbitat/us counts. The practice be- 
came common to declare in indebitatus jLmimpmf when 
no price had been fi.xed by the parties. In Doctor and 
Etiulent'’, it is stated: “After divers that be learned in 
the law of the realm . : . if he to whom the promise 

is made have a charge by reason of the promise, which he 

’Oow,. Di(/, Debt A. * “.3 Will IV.' o, 42 s. 18. 

4 Will. IV, 0 . 42 "'Dialoguo II, cli. 24, pp. 

14. 241—245. 
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hath performed, then in that case he shall have an action 
for that thing that was promised though he that made 
the promise have no worldly profit by it. ” In Edgecomb 
V. Dee 1 , Vaughan C. J . said ; “ Contracts of debt are 
reciprocal grants”. A man may sell his black horse, for 
present money at a day to come and the buyer may the 
day being come, seize the horse for he hath property 
in him. 


Meaning of 
the word 
Contract in 
Year Books. 


The word contract was used in the time of the Ydar 
Books in a much narrower sense than it is to-day. It 
was appUed only to those transactions where the duty 
arose from the receipt of quid pro quo ; e.g, a sale or loan'. 
In other words, contract meant what we call to-day real 
contract. What we call to-day the formal contract or 
specialty contract was anciently described as a grant, an 
obligation, a covenant but not a contract 2 . Account 
m debt demanding “ part by obligation and part by 
contract.” Again it is stated 3 “ Now you have found- 
ed wholly upon the grant, which cannot be maintained 
without a specialty for it lies wholly in parol and there is 
no mention of a preceding contract.” By parol the 
party is not obhged. Thorp C. J. says : “Ymisaytruly 
if he put forward an obUgation of the <lebt, but’if you 
comit upon a contract without obligation as here a loan, 
<< f plea 4,” debt on a Judgment Belknep objected 

T 'rr covenant between themo.” 

S 1 i u “ ^^®bt upon contract 

the plaintiff shall show cause in his count for what cause 

the defendant became his debtor; otherwise in debt 

Stiff 

plamtift brought his action in the Mayor’s Court of 
ondon for £200, part of a larger sum of £500 due for sale 
of c oth, he havmg agreed to receive the remainder in 

5b f «®®red to wage his law, but the 

plamtiff urged that owing to the custom of London, he 


* Vaughan's Reports, p. 101 
W.B. 17 Ed. Ill 48 (14). 
“Y.B. 29 Ed. Ill 25, 26. 
*YJB. 41 Ed. Ill 7 (15). 


'^Y.B 43 Ed. Ill 2 (5). 
“Bellewe’s Cases od. 1585 
P. 111. ’ 
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could not, when the plaintiff showed bill or sealed 
Yiiting delivered by the defendant in testiniony of th© 
contract,” and lie produced specialty. The case was 
transferred to the Exchequer C^haniber and Laicon J. 
said : “ It seems that the plaintiff should be barred, for 
he should ’have sued on specialty and not on the con- 
tract, Prisot J. disagreed on the ground that the 
contract was not nierged in tlie eovenarit which was a 
mere testimony of the contract, in Viner’s Abridge- 
nieni i full account of ])leadings is gi ven. In Termes 
dc Iff Jjv.jj (l()71, p 181) contract is defined as a bargain or 
coveumnt. btlAveen two parties where one thing is given 
for' anot.luu’ wliich is called qiiid pro quo, E. G. I sell my 
house for' money or if a covenant be to make you a lease 
of ni}^ manor of Dale in Consideration of twenty pounds 
that you shall give me, these arc good contracts because 
tlierci is one thing for another. But if a man make a 
promise t,o me that A shall have 20 Bhillings and tliat ho 
will hv. (k^btoi' to me thereof and after A. ask 20 sliillings 
and he will not deliver it ; yet A shall never have any 
actrion t-o rcicover this 20 shillings fiecanse this promise 
has no (jontraet but a bare promise and ex nudopacto non 
oritur actio. But if anything were given for 20 shillings, 
thougli it were to the value of a pemiy, then it had 
been a granl (xm tract. Sahnond 2 writes : It was laid 
down that- d<drt on a simple eoi.it raot lay wliere aiul wdiere 
(inly tlu!! defendant had recjeived something in recom- 
pemse for the obligation sought to be enfmoed against 
him. I'o tills reqiiirernent of quid pro qno there was one 
execqrtion, namely, siu'etyship. Pollock and MaitlamD 
wi'il(v. We may take it as a general jn'inciplo of ancient 
(Jerman Law that the Courts w^ill not undertake to up- 
hold gratuitous gifts or to enforce gratuitous promises.” 
Note tluit then statement in English b<,)oks that' the dexx! 
imports (k)nsidoratkm is MstoricAlly not true. Pollock 
and MaitlaiKD say : may doubt •whothor in tlie 

^ Vol VJ 1, tinder tho of * Eng. Law, Vol, II. 
Debt, v,;^' p, m. . 

182. ■ , ' / : MiM. of ^ Eng. Law, Vob 
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thirteenth, century ;i purelv- ynnuifrnis pivunisp ihr>u;^h 
made in a sealed iiFstmuHid liave l»r<'n 

if its gratuitous charaet(*r was cleai*. 1'h*Mudinary 

bond of this period gfuierajly states fiial iluav ha,, fa.rn 
a loan of money. Ihe iHUiflis uiiirNUY* |UNaaisr, it is a 
confession of a. legal delM . 1 here is ail aluny a sp-niej 

feeling that whah'vaa* pr(»mi>es I lie !au ur'i\ ciihavi*, 
purely gratuitous |u’<uius(‘s an* not and ouidit uuttu Ih‘ 
enforceable.'' 8ahnond says : ‘ 1tie idra that, -.iuiph* 
contract dcdats were re;dl\' Irisi* } on m a.’ a iiSMSH ail uas 
the cause of geiH‘rali/ang dilTerent causr. dafji a- fp/Zd 

proquo^* in this eas(< drdif in ruuiniun I’lra^ ua^itiotinlp 

on an agreement bel ween lie* plaintilf and t he dclVialanf, 
that the plaint ilT sliould marr\ njir I he drh aidant 's 

daughter aa id the (leftaMhint agreed in pay ItHhiiarks In 
the plaintilT. Tla* aveniieMt wa that the plaintiff liad 
married the ilaughfer of flie dt'h'udauf fnii flu* rnnnev 
wars not paid. Danvers d. snul ; rie* dethuflaiit has 
gmd : for lie was ehary«al with the niarriaire of 

his daughter aaid h\- t-he es|iuiisals. he is di>eharued,. so 
the plaintiff had dona what he tu he |Kud ffir. So if 
I tell a inau if 1 h‘ wilt lauaw twenty tpi.arlers nf wheal of 
my master, lu^ shall liaM* III ^hdljii.e, . and h<* earries 
them accxinliiigly; heean sue nte fur the lo dnilliiie-. and 
yet the thing is not done har fin*, Init iail\ h\ mv 
conimancl/’ So lH‘re he show tfiaf In* ha - ntarrieel and 
so a good cause of iieiimt lias ataaiivd him : if woiilti 
have l)een otluwwise if hn had not perrornied fheiiF 
Moyle J2. said * 1 Inll a ou-enm if he will ee te nne 

J, who is ill and give him medieioM and make him safe 
and sound, ho shall have Pin Shilling., then*!ore if the 
surgwn cures J, he shall h:ne a tmud aetinn uf <ieht 
against mo lor the MHJ shjllin**^. altlnmiih the liiine was 
done for another ami not tor the dehmdant hinn**)f ; if 
there is not r/md 

same thing.- It b to h. noted that henelil nuM 
have been actually conrm’redh The promise tn do so 
in future is not actiormhle ah alh i^veept iu the 


'‘Essays p. 182. 


■YJ». a7 l!m, VlCMfrftjpl. 18. 
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case of coni, met to .sell goods. It has ])een suggested, in 6 
Jlffrr, jjJl, j). 2(52 that the rule in George V. Skivingtoni 
sliuuld be extend(Ml to injured |>ersons not s|)(u:iifieally 
in the vendor's mind at the time of sale if such 
])orsons w^ei'e m{‘m})(‘rs of tlie (da,ss l^y whom tlie vendor 
int("nd(‘d the aitiek^ to !)e used or by whom he might 
reasona!)l 3 ^ have eontem|)lated that the article wiis likely 
to l)e used. Rueh is the decision in Rchiibert v. Clarks. 
Salmond^ wilb^s : 11ie date of generalisation is 

dihicuJt to mention with aeeuracy. But we 
notice the geiuu-alisation mentioned in 11 and 

12 tklvv. Ill r>S() (ICvS.). ttiere arc references 
to quid pro quo from tins time. In Henry VFs 
reign the g(‘neralisation is well known ; Y.B. Henry 
VI 8/’ Holmes * writes that the modern j)rinci|)le 
of (ontraet is (‘xactly ilu^ same as tlie pj’iuciple of 
qud pr(f qulo. 

I^he action of del)t was incoiivcmii^nt because: (1) If 
money ^vas to b<: rcHaivc'red to the represmitativc of a 
deccmsc'd jierson, action of debt was not allowed. Wager 
of law was atlow(‘d wlnm this action was brought. (2) 
tile |)laintih wcis l)ound to sliow that lie owcmI a^ I'ofuUUtlvd 
and ascca’taincMl sum of money, if mt. hc^ lost his uctioin 
(3) Claims for unlicfuidated damages for c‘.\(‘cutory con- 
tracts c'ould not be enforc(*d. So to enforce sncti con- 
tracts thcu’cmnust bc^ a, covtuiant under scal^. This was 
an action for negligmwe in trcatinent. against a. snrgcMm, 
all(‘ging that, he to caire tlie jilaintifFs lunid aod 

thai. by nc‘gligenee the [ilaiiitifl's liand was maimcal. 
dinu'c* was this dillorenee that it setoforth tliat the*, plain- 
l itl's luincl had lieen wounded by one T.IL And henee 
it. appc'arcsl that however mucli t;he liad treatment may 
have aggra=va.ted matters, tlio maiming was prtipcnly 
a.tt rihutah!c‘ to TJh and that the plaintitT had a.n action 
against, him. This was the reason why tlu^ (k^femdant 
retied upon imderkiMng, ■ He took Issue on Hie under- 

• ■ '■ * , 

‘(isnu) L, B. -5 Ex. 1, :kS " ■■ 182. 

L. ,T. Bx. 8* 'OonhonLnw, p)). 255 — 250. 

' "5 H. W. :Rep.,.l,m., ■ 4S EcL II pi. XI* 
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anng, assuming that to be essential to the plaintiff’s 
case and then objected that the writ did not show the 
place of the undertaking and hence it was bad because 
It was not quite clear from which place inquest should 
be summoned to speak to that point. The writ was 
adjudged bad on that ground. So it is inferred that the 
defendants view was right. One of the Judges called 
an action of covenant and said that “ of necessity it 
was maintainable without specialty, because for so 

small a matter a man cannot always have a clerk at 
liand to write a deed.’’ 

_ Omng to the dread of the ecclesiastical courts and 
inteiference of equity courts the remedy became more 

StTon f n r “ Consti- 

tried in the King s Court. Divemti de Courted presided 

inTrt^r Chancellors laid it down as a rule 

1 lo^o that a man shall have remedy in Chancery for 
Covenants made without specialty if the party have 
sufficient witnesses to prove the Covenants! . In Y B 
8 Edw. XV. defendant had promised per Mem to in 

ine plaiatifr sued by writ of Subnnonn nt 

The Ch^eochor eaidVe muTS “wa't'Zf, 
Cffilstian should try the case. This ease shows the 
relation between ecclesiastical and equity courts. 

Before Common Law Procedure Act, 1852 it was 
necessary to specify in the writ the particular 'form of 
^ ion adopted, and the form of declaratSi v^iod 
n lamec in debt the declaration stated the debt 
and averred that by reason of the non-payment of the 

e , action accrued. In assumpsit the declaration 
stated that the debt had to Ho ■ i r ^o^'aiatiou 
m and tb.f r , . ^ P mebitatus aammp- 

XL T that promise 

Such » promsc may be one for which law would cast obli ' 

got, on on tte defendant to pay the debt. li»e h „ot 
one form of indebitatus count since O.L.P Irt of 
Sl«m.l counts in aotions-on obnttaot 

^Kellys'a Equity, p, 88. 
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Ihe simjile contracts are described by the words 
“ promised,” “ agreed,” “ guaranteed,” “ bargained,” 
etc. In Deacon v Gridley, (1854 15, C.B. 303). Maule 
J. said It was necessary to succeed upon this demurrer 
to go further and to say that the count in question does 
not contain, what the other three do contain — a promise 
to pay.” “ The most anxious endeavour and hope of 
every future day shall be to prove my regard and grati- 
tude in the only way in which the world esteems the 
proof, by restoring to you all that I owe.” This is not 
equivalent to pi'omise to pay. 

In Bryant v. Herbert (1878 3 C.P. Div. 389) 
action was to claim I’cturn of picture or its value and 
damages for its detention. The plaintiffs got a verdict 
of £10, being its assessed value and one shilling for 
detention. In the Court of Appeal it was held that the 
action was founded on tort within tlie meaning of 30 
and 31 Viet. C. 142, s. 5 and the plaintiffs were entitled to 
their costs. Brett L.J. said (p.'392) : “ The conclusion 
to which I have come is this that the action of detinue 
is technically an action founded on contract. The 
action was invented to avoid the technicalities of the old 
law ; the intention was to state a contract which could 
not be traversed. Ihei'ofore I think the action of detinue 
or the form of action of detinue so far as the remedy is 
concemed in its leyal siynzjicaiion was foand'eil on ccmtract,^^ 
When persons are sued in detinue for holding goods to 
which another person is entitled, the real cause of action 
in fact is a wrongful act and not a breach of contract and 
the remedy sought is not a remedy which arises upon a 
breach of contract. In Y.B. 12 Ed. III. 587 (R.8.) an 
attorney sued in debt for arrears of salary, alleging a 
covenant engaging him for ten years at twenty shillings 
a year. The defendant’s counsel objected, by saying : 
this count begins in covenant and ends in duty ; judg- 
ment of such a coimt is not warranted. He was over- 
ruled. He again objected on the ground that there was 
nothing to show a covenant. But Scarshulle J. said : 

“ If a man counted simply of the grant of a debt, he 
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would not be received without specialty ; but here you 
have his service for his allowance which lies in cogni- 
zance and you have quid pro quo.'' In (1459) Y.B. 37 
Hen. VI. 8 pi. 18 a similar point was raised. Prisot C. J. 
added that in the case of goods sold, though not of land, 
the buyer might take the goods ; this follows from the 
theory of reciprocal grants. 

We have seen that the writ of debt was not based 
upon any idea of contract at all ; it was used to enforce 
a duty against defendant. It contemplated a duty on 
his part of wteh the plaintiff had a right to exact ful- 
filment. Holmes i says : The old debts were not con- 
ceived of as raised by a promises.’' The}^ were a duty 
springing from the plaintiff’s receipt of property, a fact 
which could be seen and sworn to. Pollock and Maitland 
say 3: No pleader propounding an action of debt will 
think of begiiming his count with whereas the defen- 
dant promised to pay.” He will begin with whereas 
the plaintiff lent (or as the case may be) sold or leased to 
the defendant.” ‘ In short he will mention some cause 
debendi and that cause will not be a promise.' Glanville 
(X. 3) writes : Both parties being present in court, the 
plaintiff may found his demand on a variety of causes. 
His debt may arise either upon a lending or a sale or a 
borrowing or a letting out, or a deposit or from any other 
just cause mducing a debt. Ames writes : “ The wiit in 
debt like writs for the recovery of land was a q^raecipe quod 
reddat" The judgment for the plaintiff is that he recover 
his debt. In other words, as in the case of real actions, 
fche defendant was conceived of as having in his posses 
sion somethimg belonging to the plaintiff which he might 
not rightfully keep but ought to surrender. Thusifiis 
quite clear that in the theory of la^v the action of debt 
was, regarded as delictual and not contractual. Pitzher- 
hevt' s Natura Brevium^ deals with writ of debt®. 

Womon Law, p. 264. L. i?. 260. 

■■'Bro. Act, Sure le Ceise pi. 5. ■’ Vol. I, 119 .122. 

of Eng. Law. Vol. II. “Comyu’s Vol. III. 

p. 212. tit. “Debt.” 
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llns action lies where a party claims damages for Action of 
lireach of (Jovcnaiit, naine'v of a promise under seal. It Covenant, 
was useful to protect termor, and was the only remedy 
of lessees. In the thirteenth century the use of sealed 
writings wa,s coni moi i . A religious significance wa.s given 
to seals. It was never allowed to sue in Covenant if debt 
was to 1)0 recovered, even if seal v'ere attached. It was 
a remedy gi\-<'ii for reeovcrv of damage, s when a contract 
under seal was broken. It differs from actions of as- 
sumiisit .•Hid delit. A.ssiimji.sit, thougli it i.s for the re- 
coveiy of damages, is not su.stainable where the contract 
is under seal. Aeiion of debt is allowed upon, a .simple 
contract, a specialty, record or statute only, when the 
demand is lor the recovery ot a sum of money in numero 
and not wliere tlio damages a.re. unliquidated and cannot 
be asc.ert,a.ined. (lovenant and debt are concurrent 
remedies toi' llu) I'ccov'cry of any nurrmi demand w’here 
there is n,n c.xpress or implied contract in an in.strunient 
under .seal to pay it. l)ebt is generally a better rcinedy 
becau.se judgment is linal at onc(*, if tire defendant does 
not plead. (V)\'enant, i.s ix'cidia.r remedy for the non- 
j )ci loi ma,nc() ot a, contract under siniI where dama.geiS 
are unliquidated and deyicnd upon tiu) verdict of the 
.jury for the amount. In leasi.) if covenant is broken it 
is I)etl,er to bring iiction of covenant for general damages 
than to Ireing a.c.tion of del)t foi' a fixed sum ; also 
genera,! da, mages will not be awarded in debt, but in 
covenant tliey will be. 

'fo succeed in au action of covenant there must be a gcoac of fcho 
])U)mi.se imder seal, buti it it is a parol contract, action Action, 
ot a,s,sump,sit will lie. The right to sue in covenant 
depends upon (.he deed being e.xocuted, so all that it is 
required t,o pro\'e n,(', the trial is the produe.tion of the 
deed a,nd acceptaaei) of (,hat deed by the covenantee. If 
any i)ei',son is intended to benefit h.v the deed, his name 
must he mentioned in it. The deelaration mn.st state 
tliat, the conl.raet wa.s made undor seal and it is not 
neco,s.sary to mention the Consideration and if there is 
any precedent condition to be performed before the deed 
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operates, it should be stated in the declaration that 
such condition has been fulfilled. Judgment is that 
the plaintiff do obtain a sum named which is for the 
damages sustained owing to the breach of the contract. 

Bra'lton identifies the principle m witing with the 
stipulation on which the action of covenant is allowed. 

It is not quite settled that the writing on which an action 
of covenant could be brought must be under a seal. In 
Y B. 21-22 Ed. I. p. Ill it is said that an action of cove- 
nant will lio fo^ not building a house. 

In Y.B. 21-22 Edw. 1 183 a Prioress has covenanted to 
provide a chaplain to sing the service in the plaintiff’s 
chapel But even here there is a chantry of which 
seisin is aUeged. Y.B. 20-21 Edw. I p. 223 relates cove- 
nant to return a horse that has been lent or to pay £20. 
There is doubt whether ‘ suit ’ will support an action 
of covenant while it will support an action of debt. In 
Bracton we have a covenant that plaintiff and his wife 
may live with the defendant and that if they wisji to 
depart, he will cause them to have certain lands i . 
Another covenant is that the plaintiff may have a hun- 
dred pigs in a certain wood. But here the plaintiff 
seems to be claiming a profits . Warranties or agree- 
ments of a similar kind seem to be occasionally enforced 
by a writ of covenant. In Edward’s reign the plaintiff 
had the option to sue either by action of debtor covenant. 
In 6 Harv. L.R., p. 400, it is stated at any rate that almost 
all the recorded cases on covenants of the thirteenth and 
early fourteenth centuries apxrear to relate to interests in 
land. Judgment might be for the recovery of seisin, 
where power of reentry for breach of covenant was 
expressly given in a lease. In Y.B. 20 and 21 Edw. I 
(B.S.) 222 (Debt) absence of a siting is unsuccessfully 
pleaded in debt ; in Y.B. 30 and 31 Edw. 1 (R.S.) 
158, 1302 A.D. seal is absent : plaintiff ]Droduced 
two writings indented made between the proctor and 
himself (but without seal) . Bracton has cases where the 

'^Note Book, Vol. HI. p. S7, ^Ibid. p. 148, case 1129 
case loss (Sussex) 1225 A. D. (1234 A.D.). 
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poDit is quite opeiii. Biit there is a case of the yea;.' 
12,14 wire re an action, of covenant was not allowed 
because the plaintiff did not produce any deeds. The 
following case i.s recorded (Easter 1234) s W.E. sues the 
A-hbot of -Evesham because he holds by covenant from 
him. ':rhe phiintif! counts that the Abliot came before 
the justices of eyre, granted the plaintilf an elaborate 
corody and further granted that he would execute a deed 
embodying this concession ; suit is tendered and no 
appeal i.s made to any record. The Abbot confesses 
the eonventio, denies the breach and wage.s his law. 

In Y. B. 21-22 Ed. I p. 021 defendant sets up an agree- 
ment by way of defence ; on being a, sited to prov'e the 
covenant, he a.ppeals to the country. 

32-.3,.} Ed. 1, 29 1 shows very elo.se contact between the 
covenant and the lease. An action of covenant was 
biought agiiin.st tenant juit wuItc vie for wa<isting tene- 
ment ; he demanded judgment as the jilaintiff had 
notliiug to piovcs the eov'euant or the lease. That answer 
was not satisfactory. In Y.B. 32-33 Jidw. I, 201 a writ 
of covenant i.s In.'ought against a ternu.)r, who i.s holding 
beyond Iris terni ; he promised to e.\ecntc a w'ritten 
l)ut he luis iu)t done so j the defendant at 
lust lelie.s on tile wjuit of a S|)eciaity but is driven to 
elaiin a freoliold. In Y.B. 33-3o, Edw. I. pp. 127, 331, 
this rule is hwhi down “ that what is done by a deed can 
be ill general undone by deed.” Bracton, f. 101, asks : 

Do yon hold, to have been received by you whatever 
1 owe to you from whatever cause ” It is answered, 

“ I .so hold and regard it a.s .received.” x\nd an accep- 
tilatioii iiiay bo made for a part of a debt as for the 
whole and all things which by any means are 
brought under a stipulation may be got rid 
of by an acccptilation. Moyle in lii.s commentary 
on Jimtinian, Book HI, Ch. 29 




Bays : 


Woie Bool-, Vol n, p. 1>87, “Hon. * lU, Eeoord Oflieo 
No. 890; Vol. Ill, p. Its. Ouria Regia jSoM, No. 140, 
Case No. 1129. m., 15d. 

'‘B.ooord Oliioo, Cana Boil, 

No.lld.m. 7. 
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obligation is dissolved by the untying of the knot, 
by the tying of which it was imposed ; the general teim 
employed is solvere meaning releasing. Acce 2 )hlaUc is 
a formal release from an obligation incurred by stipula- 
tion.” Ames in IX Harv. L.R. p. 49 writes : “ It has 
been often said that a seal imports a Consideration as if 
a Consideration were as essential in contracts by specialty 
as it is in parol promises . But it is a mistake . Specialty 
obhgation owes its validity to the mere fact of its formal 
execution.” The true nature of a specialty as a formal 
contract is explained by Bracton (f . 100 b) as follows : 

“ These lands of stipulations and obligations have been 
invented that each may have and acquire for himself 
what interests himseK, if he acts contrary to what has 
been brought under the stipulation. And it the thing 
subject to the stipulation is given to anothoi, it 
will nevertheless interest the stipulator, for he wlio has 
promised, will be bound to the amount of his interest 
or for a penalty, if a penalty has been brought under the 
stipulation. But a person is obliged by a writing, as, 
if a person shall write that he owes money to another, 
whether the money has been paid to him or not, he is 
bound by the writing nor can he object that the money 
has not been paid in the face of the writing, Iiecause he 
has written that he mves it, and a person is obliged not 
only by words but by writing and letters, etc.” 
Bracton’s statement is coniirined in Y . B. 45 EcL 1.11. 
24 (30). The facts were that the a.etioii was a 
debt upon a Covenant to pay £100 to the plaintiff 
upon the latter’s marrying the defeiidaiiti’s (hiughter. 
It was objected that this, being a debt upon a 
(covenant about marriage, was witliin the jiirisdiction 
of a spiritual court. But the Common Law 

judges gave judgment for the plaintiff because them was 
a deed. The specialty being the C()ntract itself, the loss 
or destruction of the instriinient woiihl logically mean 
the loss of all the obligee’s rights against the obligor. 
In Y.B. 27 Hen, VI. 9 (1) Danby J. said : If one loses 
his obligation, he loses his duty.” In Y.B. 24 Edw. Ill 
24 (1) Shardelowe J., KStonore CJ, and Willoughby J. 
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said : “ Where the action is upon a specialty, if the spe- 
cialty is lost, the whole action is lost.” The technical 
plea in deed was : 1 did not execute that document.” 

Before the end of the reign of Edward I it was ruled 
in the King’s Court that the only Conventio that could 
be enforced by action was one expressed in a written 
document sealed by the party to be charged therewith. 
Henceforth Conveniio and Covenant denote a sealed 
document. The King’s Court reficsed to give validity 
to old forms such as grasping the hand. The action of 
Covenant was invented to ])roteot le.ssees of land. The 
term of years cannot lie created by word of mouth or 
simply by delivery of possession. 'The man who relies 
on a Clovenant must produce specialty. A sealed jiarch- 
ment was regarded as binding. That was the mode of 
giving effect to the intention of the parties. Maitland i 
mentions an action of the Fair of Ht. Ives A.D. 127,5. 
The master sued his servant for leaving his service. 
The servant admitted the brcsach. .Tudgment was that 
the servant should serve tlie master according to the 
term agreed. Note that there was no written document 
produced. Maitland in Court Baron (S.S.) says that 
some of the.se entries as well as some of those which 
follow seem to raise the important question whether 
long years before King’s Courts had developed the action 
of assumpsit as an action for the enforcement of agree- 
ments not under seal, the local courts were not enforcing 
.such agreements. The agreements enforced at Littlepot 
are called Conventions ; there is reason to believe that 
in larger towns unwritten Covenants were commonly 
enforced 2, 

The English formal contract is not the product of an 
ancient myth but is based on facts. Maitland says : 


^Select Please m MfZfioricd 
Courts* s.s, 158* 

Nottingham, seo Re- 
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The act and deed that is chosen is one that in the past 
men of the highest rank had the privilege to use.” The 
use of seal is derived from the Kings of the Franks. 
The seal was in use during the Norman Conc^uest. A seal 
was first affixed to writs. Seal became of general use 
in the 13th century. The act of sealing wus powerful 
evidence. The man was estopped from denying his own 
sealed document. The charters of feoffment ‘were 


common in the days of Bracton and they contained 
clauses of Warranty. Later on leases for years and 
documents creating rights of pasture and easements 
were frequent. At first those charters were used for 
public purposes to bind parties. Italian bankers made 


frequent use of bonds. The debtor states that he is 
bound to pay money lent and agrees to repay the money 
within a fixed time. The rate of interest is also men- 


tioned. Sometimes the debtor agrees to pay the sum 
lent to the creditor or his agent.- The reason why a 
sealed writing had great probative effect in a court was 
because it was irrebuttable evidence that the person 
was bound and it was concl’ sive proof that the liability 
to the plaintiff had been incurred. A duty was created 
to pay a fixed sum of money to the plaintiff. The 
proper action was debt. If it was unliquidated damage 
for the breach, action of covenent was the proper 
remedy. The party who seals and delivers a deed 
witnessing an obligation, does not strictly create it but 
actually declares himself bound and that declaration 
is conclusive as against himself. The party had recorded 
his own promise in solemn form. 


The very object of the Anglo-Saxon writing under 
seal was to dispense with any other kind of proof and to 
substitute that record as the expression of the will of the 
parties. The contracting party is estopped from deny- 
ing the liability. The deed itself is irrevocable and 
requires no confirmation. Now in the American States 
a deed does not possess the ancient qualities. In Y.B. 
39 Hen. VI. pi. 46, Prisot J. said : “ The contract is 
not merged in the Covenant, which is merely testimony 
of the contract.” In Y.B. 6 Hen. IV. 8 (34) (1405) 
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Hankford J. said : “In writ of Covenant lie will recover 


damages for each Covenant broken, in which case he 
ought to declare for certain in what iioints each Cove- 
nant is broken.” These two cases show clearly that an 
unliquidated sum can be claimed in action of Covenant. 
Ames^ says : “ Strange as it may seem, Covenant 

was not tlie normal remedy upon a Covenant to pay 
a delinite am oimt of money or chattels . Such a Covenant 
was regarded as n grant of money or chattels, debt w^as 


the ap])ropriatc action for tlieir recovery.” In Anon 2 
it is said “If one (Covenant to pay me ;£1()Q at such a 
day, an action, of debt would lie ; a forl/hori, when the 
words of the deed are Covenant and grant, for the words 


Covenant sometimes sounds in Covenant, sometimes in 
Contract.” Idle King’s Bench allowTMi either Covenant 
or debt, to be lirought as early as 1585, but the Common 
Bench did. not adopt tliis pi*acticc till the reign of Charles 
1. Holds worth 3 says: “This procedural rule shows 
us that the obligation of Covenant rests on the duty 
imposed by paidies liy writing down their intention in 


such a way that the contents of that writing cannot be 
disputed and the party cannot deny his obligation.” 
When the procedural rule has been used to give effect 
to sealed writing the deed, is recognised to have an effect 
of its own without regard to what the parties may have 
really intended and Covenant instead of being regarded 
as a matter of proof becomes a peculiar promise, and to 


prove this promise a distinct action of Covenant was 
required. But when once this conclusion is reached, 
it is a short step to holding as a matter of law that a 
' ‘ deed’ ’ has operative force of its own which intentions, 
say Pollock and Maitland, “ expressed never so plainly 
in other ways have not.” The sealing and delivery of the 
parchment make up the contractual act . Further, what 
is done by “deed” can only be undone by “deed”. 
In Y.B. 45, Edw. Ill, 24 pL 30, a contract under seal was 


Lem Magazine, and Rmieia Eepo'/is?, p» 208. 

No. XXV, p. 294. ^History ojnglish Law oh 

/■n591, 32 and ,33 Eliz. ■ in III, 324. ■ 

Communi Baneost Leonardos 
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a promise of a distinct nature for which a distinct form 
of action was provided. Holmes i writes: “A charter 
was simply a writing. As few could write, most people 
had to authenticate a document in some other way, e.g, 
by making a mark. This was in fact the universal 
practice in England until the introduction of Norman 
customs. With them seals were commonly in use. But 
at first they belonged to kings and very great men. An 
authentic unsealed charter was as effective as a sealed 
one. It was evidence either way.’’ Bracton (IT 00 b 59 
says : “ If a person shall write that he owes money to 
another, whether the money has been paid to him or 
not, he is bound by the writing, because he has written 
that he owes it.” In Y.B. 33 Edw. I. R.S. 356 the de- 
fendant had to admit the deed or deny it. The defendant 
admitted the debt. In Y.B. 39 Hen. VI. 34, pi. 46, Prisot 
J. said: The contract was not merged in the Covenant 
but was merely testimony of the contract.” In Shep- 
pard’s Touchstone^ it is stated that the agreement 
must be written on |)archment (vellum) paper, Eitz- 
herbert, 1221, says: “ If a man make a tally and make 
bond thereon, and seal and deliver it as his deed, yet 
it shall not bind him, but he may plead against the same 
that he owed him nothing or wage his law. Eor an 
obligation ought to be made in writing in parchment or 
paper and not be written upon any piece of wood as a 
tally is.” In Year Books we find cases in which it is 
attempted to show that sealed tallies are deeds. 
It was so regarded by the custom of London. 
Those tallies were both notched and written upon 3 . 
In Y.B. Edw. I (R.S.) 456, one A brought a writ 
of debt against B and offered suit. B asked if 
he had anything besides the suit to j)rove the 
debt. A put forth a tally. B denied tort. Me- 
tingham: “He who demands this debt is a merchant; 
and therefore if he can give a slight proof to support 
his tally, we will incline to that side and we will 

^ Common Law, ■p. 21h . »Y. B. 44 Edw. Ill 21, 

By Preston, Voi. 1 p. 54. pL 23. 
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take it.” Gosefeld: — ‘‘ We are here at Common Law. 
Metingham “ Every merchant cannot have a clerk 
with him ; therefore I will do as I have seen other judges 
before us do.” 

These cases show that it was not necessary to prove 
Consideration in Covenants. The man was estopped 
from disputing his own writing. Holmes i iiSbjs : “It 
is not quite correct that a Covenant is a formal contract 
because in very contract if anything more than the mere 
expression of the promissor’s will be required, it is form. 
Consideration is a form as a seal. The only difference is 
that one form is of modern introduction and has a founda- 
tion in good sense, whereas the other is a survival from 
an older condition of law. In many states it is held that 
a mere scroll or flourish of the pen is a sufficient seal.” 

Many instruments under seal were contracts and yet 
there vnis no Consideration. The tendency to generalise 
the law of contracts by saying that every contract has 
Consideration has led to the fiction that a deed imports 
Consideration. A deed does nothing of the kind. Eng- 
lish Law, speaking generally, requires that a contract 
must have a seal or a Consideration. You might as well 
say a Consideration imported a deed as that a deed im- 
ported a Consideration. It is best to say that a party who 
seals and delivers a deed witnessing his promise does not 
thereby create an obligation, but he simply declares him- 
self under an obligation to carr}^ out the agreement, and 
that is conclusive against him in the absence of fraud or 
any other such defence. Thus we see that the party by 
recording his consent to an offer in a solemn form is 
estoxiped from deiiying his consent. In the Anglo- 
Saxon period the great object of writing tinder seal was 
to dispense with x)roof of any other kind. 

The action of Covenant was devised to give a remedy 
to a termor who held land on tenure of long years. The 
placitum Conventiones was like the modern case on a 
lease. The termor had formerly no possession or seisih 

^ Common Law p. ,273. 
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of the land but merely benefit of agreement. The tei nior 
was protected by writ of Covenant and as leases for 
years were granted, this action was frequently brought^ 
kmily settlements were made by way of feoffment and 
refeoffment. In the vnit we find the law nientioned anc 

indgment awards the land to the suitor. In .Glanville s 
book there is not any writ of Convenant, but mthe vo s 

of the King’s Com’t such writs are gi^eni . Ihe e^r les 
recorded Plea Koll of writ Covenant is of the year llJi. 
Maitland 2 gives writ of Covenant relating to Lincoln- 
shire Byre of year 1202. In his register of writs Maffland 
also mentions it as a writ for mesne 3 . It was issued 
as a matter of course when the annual value of the land 
was worth not less than 40 shillings in the time of Henry 
HI This writ became popular because any man could 
employ it when he wanted to convey land by^ way of 
fine. There was another writ of warranhs cariae 
employed for similar purpose, and it was its great 

rival. 

The Statute of Wales, 1284, clearly shows that the 
termor had a real right in the land in certain cases only 
and for breach of other Conventiones the remedy was 
damages. In action of Covenant sometimes immovable 
and sometimes movable property could be demanded. 
The Avrit Avas very flexible. Brae ton (f. 34) says 
Although it is not allowable for any of the parties to 
recede from Covenants it is not usual to impose any 
restriction on the court of our Lord the King to discuss 
private Covenants of this kind.’’ In Y.L 21-22 Ed. I 
(R S ) p 111 it is stated that an action of Covenant will 

be for not building a house. In Y .B. 21-22 Ed. I (R.S.) 
183, a Prioress has covenanted to provide a chaplain to 
sing service in plaintiff’s chapel. These cases show that 
action of Covenant was used to recover movables also. 
The action of Covenant cannot be used to recover 
debt, even though that debt be proved by a sealed 

writing. ^ 


^See PipQ Roll Society 3 53.. 
PI/Gcts {.s^s®) 


»7. Ear. L. B. 113—115 
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A debt must arise froin a loan or sale. In Y.B. 20-21 
Edw. 1 142 the plaintiff had the choice between debt and 
Covenant. Amesi states that ‘‘ Covenant ^vas not 
the iiorinai i‘einedy ii|)on a (Jo venant to pay a fixed sinn 
of inoney or chattels. Such a Covenant was regarded 
as a grcmt of inoney or chattels. Debt was the proper 
action for recovery. There is hardly any case, before the 
17th century in which plaintiff succeeded in an action of 
Covenant where the ciaini was for a cei.*tairi sum. ’ ^ 

If the contract is by deed and the Co venant is to do 
an;y thing else than to {)ay a sinn of inone}^, the action 
will lie in (’Vivenant. If the broken contract is a simple 
contract or prom iso, c.\j)i’(3ss oi‘ implied, to do anything 
exce])t make iK-yyiiioiit of; inoney, tiie action will be 
assumpsit. j.n so:me eases a.i‘ising out of agreement 
l)etweentiie ;pin:‘ti.es, tlie return may i.nv()l;ve a Coinmon 
Law duty and the same act or default may be viewed 
either as a breacli of the promise, for which action of 
asmimpsit was proper remedy, or a breach of duty 
arising from (lonimon Iaiw, and action on case may be 
the proper lemedy. Thus we see that the action of 
(Jovenant has the power to <:I.evelop a re:ra,edy for exe- 
cutory contract. The defence urged on this action is 
that there is no sealed writing. This action becomes 
contractual because if unliquidated damages be 
claimed for lireaeli of a:n executory contract, this action 
must be bro tight 'L In SheppardAs Touchstone^ it is 
stated that ‘Hhe most frequent use of aLlovenant is 'to 
bind a man or Iiis heirs to do something in future and 
therefore it is for the most part executory and if the 
Covenantor do not perform it, the Covenantee and iiis '' 
representatives' and assigns may, have thereupon,'' an 
action or writ' of. Co vena'iit : against the Govena'ntor sO' 
often " as there is any breach of' Covenant:.!’.', ''Writs -of;. 
Covenant are of 'two', kinds';; ' .personal .and 'real.'; va'real: 
thing aS' ' lands and tenements: '.ean.'' , be recovered!, .by'' 


■ ''2 Harth L,. 56 . '' 

,; .‘•^Fitz'herberPg: '■ Natum. 

BrGvhm^ "■.■'VoL" '. /IL" "-''■'■pp,-'' 


, , Br©'BtOB,''V,Ok,;'.Lr 'p«'.,3t'I- 
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Aotion of 
Account. 


real writ of Covenant^. IwYmeic's Abridgement'^ the 
difference between real and personal Covenant is 
given ^ . 

Covenant is to stand seised to Uses 4 . 

The study of the writ of Covenant shows that the 
general theory of contractual obligation has not been 
fully developed. This action marks the first step in 
advance of English jural ideas from debt (which was 
partly contractual) to the complete contract from 
agreement. There was a restriction of seal in action of 
Covenant and Lord. Mansfield ^ said: “I take it 
that the ancient notion about the want of consideration 
was for the sake of evidence only ; for when it is reduced 
into writing, as in covenants, specialties, bonds, etc., there 
was no objection to the want of consideration and the 
statute of Frauds proceeded iipon the same principle. 
In commercial cases amongst merchants the want of 
Consideration is not an objection.” 


This action was allowed at Common Law against a 
guardian in socage, and a bailiff and a receiver to com |)el 


him to render an account of what they had received and 
expended in their office. A joint-tenant, tenant-in-com- 
’mon, a partner may demand account against the other 
by means of this action . This action was very lengthy 
and expensive. The plaintiff preferred to sue in debt or 
assumpsit for money had and received. LangdelU 
states that this action was obsolete in modern times 

' Viner’s AhridgmmPjt, Bacon’s Ahridg&meiit (1832) by 

VI, pp. 374—4:72. Title H. Gwillim, VoL VIII, pp. 172 

Covenant ” (1792). —311, C. E. Dodd deals with 


-Covenant G. Vol. XXVI, 
pp. 388-389. 

“See also Bacon’s Abridge- 
ment, 1832, tit. ‘‘Covenant”, 
Vol. II, pp. 336—383. 
Comyii’s Digest (1822), Vol, 
III. Covenant ” pp. 261 — 
293. 

Law of Uses and 
I'rusts, by Gilbert, s. 105, p. 

3rd Ed. by Sugden (1811) ; 


several kinds of Conveyances 
to Uses, pp. 191 — 208. 

M^illans v. Van Mierop 
(1765), 3 Burrow's Deports, 
p. 1670. 

^^Registrum Brevium of 1687 
A. D., p. 135; Eitzherbert’s 
Natura Brevium, Vol. I., pp. 
116—119. 

‘Harv, L. H., p. 213. 
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except as between tenants in common. Linclley ^ says : 

“ The common order does not entitle the person in whose 
favour it is made to inspect by a professed accountant 
specially appointed for the purpose ; but if there is any 
necessity for so doing, a special order for inspection by 
such a person will be made 2 . ” 

The action of account was in the nature of a writ of 
right and was founded on duty and not on a promise. 

In this case the plaintiff claimed an account while in debt 
a sum was demanded. In Core’s case (1536, 1 Dyer 20) 
it was held that debt lies against the administrator of 
one who gave a bill, undertaking to out money in 
goods to be shipped for plaintiff, but Avho never execuiea 
his commission . If the money had been emplo37'ed, debt 
would not lie. It is clear law that no action lies against 
an executor or administrator, for tlie law^ does not 
intend them to have been privy to the account. Tlieie- 
fore the judgment was good in debt (p. 23 a) . Arnold 
Webb [1814, 5 Taunton 432 note, (a) ] before Bamper J. 
was an action of assumpsit for the balance of account. 

Held that whatever doubt there might have been upon 
the subject a century back, the action of assumpsit for 
the balance due had been so long established that it was 
too late to make objection. 

The action of trespass is allow-ed when a party claims Action of 
damages for a trespass committed against him. A tres- 
pass is an injury committed with violence. That vio- 
lence may be actual or implied. The term trespass in- 
cludes generally every description of wrong ^ . The action 
on the case has been usually called trespass on the case . 
Technically the word tresiDass signifies an injury com- 
mitted vi et armis. Blacks tone states that all civil 
injuries are of two kinds : (1) Without force or violence, 
e.g. slander, breach of contract ; (2) Coupled with force 
and violence, batteries, or false imprisonment. The 

■m 

'^Partnership, ed. of 1J12, -Wilson v, Knubley (1806) 
p. 582. 7 per Lord 

2See Lindsay v. Gladstone Ellenborough ; and Reyto^^ 

9 Eq.. 1,32. case, 9 78 ^ 
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latter species savours oi. something of a criminal nature 
being always attended with some violation of the |)eace 
f or which in strictness of law a fine ought to he paid to ^ 
the King, as well as private satisfaction to the party in- 
jured. Blackstonei states that ‘‘ if final judgment 
be for the plaintiff, it is considered that th^ defendant 
be amerced for his wilful delay of justice in not imme- 
diately obeying the King’s writ by rendering the j)laintif! 
his due are be taken up to pay fine to the King in the 
case of forcible entry 2 .” The words contra pacem 
should be mentioned along with injury and are generally 
material to the foundation of the action. An action of 
trespass to land not within the King’s dominions could 
not be brought because King’s writ could not run outside 
his own dominions. In John’s reign we notice instances 
of actions of trespass. But the writ of trespass became 
writ of course at the end of Henry Ill’s reign. There 
were many varieties and the writ was variable to suit 
different cases. In all of them there is an element of 
unlawful force. This writ is gradually used to protect 


possession of termor when he is violently evicted. Fitz- 
herbert’s Ahridgem^ent in Pasch (1382) 6 Eich. II is 
mentioned JUjectione Firme pi. 2. The plaintiff by this 
wHit gets damages but not possession of the land. In 
Pasch (1467) 7 Ed. IV pi. 16, the plaintiff wus able to 
recover possession by this writ of trespass. Mich (1481) 
21 Ed. IV f . 11, pi. 2 held that possession could be reco- 
vered. In Y.B. 14 Hen. VII it is finally settled. Fitz- 
herbert 3 gives a case in which it was held that if II had 
survived F and had entered into the land and had been 
seised of the land for term of his life and then had died, 
then the said B should not have a writ of a foredom in 


reverter, but a writ of entry at terminum qui praeteriit. 
But if II had not entered into the land after the death of 
F, then Bought to have had a writ of entry in consimile 
easu during the life of H and after the death of FJ, a writ 

O' 

^ Ooin7nentarice, VoL III, vo|,ume. 

p. 398. ^Natura Brevmm, VoL II, 

See specimen of writ in p. 220. 
appendix No. 2 s. 4 to that 
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of entry ad communem legem. This action of trespass 
was allowed, when injury- was coinmittecl by force to the 
body or land or chattels. Trespass to body resulted in 
assault and battery. Trespass to goods gave the action 
of trespass de lioTiis aspoTtutis and damages w^ere given 
though the goods were not ordered to be returned. 
Holmes in Common La w says “ The test of the theory of 
possession w^hich prevails in any sj^stem of law is to" be 
found in its mode of dealing with persons w^ho have a 
thing within their power but w^ho do not own it or assert 
the position of an owner for themselves with regard to 
it’’ “ bailees in a w^ord”. The writ of consimili casu ex- 
tended the action of trespass. The mention of wrongful 
application of force is dispensed wdth and even the w^ords 
vi et armis are not inserted in this wrrit. This gradually 
gives rise to a new^ form of action called case, in 1503 a 
process of capias is given in actions upon the case. 
Fitzherbert in Natura Brevium treats of action sur la 
case as quite distinct from action of trespass i . 

The law of negligence is developed under the influence 
of action on the case. In 1694 Statute 5 and 6 William 
and Mary c.l2 enacted that from henceforth no writs 
commonly called capias p^ro fine in any of the actions 
of trespass, ejectment, assault or false imprisonment in 
any of the said courts should be sued out or prosecuted 
against any of the said defendants or any other process 
thereu|)on. 

This action of trespass was alio w’-ed where any kind of 
wrong was done with violence and force . It is the source 
fromw^hich the action on the case and assumpsit were 
gradually developed. In the beginning the Eng’s Court 
did not take cognisance of trespass and the remedy was 
by a criminal appeal, wager of battle, or plaint in an 
inferior court. By the time of Eng John’s reign writs 
of trespass began to appear in the records. Pollock 
and Maitland 2 write, “ Though eatrly precedents may 
be found for it, this fertile mother of actions was only 

^ VgI. I. pp. 92— 95 and 85 ^ Bng. Law. Voi. II. 

92 deal with these actions, p. 525. 
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beginning her reign in the last years of Henry III. Her 
progeny throve and multiplied until a time came when 
the older forms having been neglected, an action for 
damages which traced its descent from the breve, de 
transgressione seemed to be almost the only remedy offer- 
ed by the Common Law.” In the reign of Edward I we 
find the writ of trespass introduced into the Regis frvm 
Brevwm. Scott v. Sheppard, 2 BlacJcstone's Reports 
392, is a case for trespass and assault for throwing, casting 
and tossing a lighted squib at the plaintiff and striking 
him therewith on the face and so burning one of his 
eyes that he lost the sight of it. Blackstone J . ( p. 894) 
points out the distinction between action of trespass and 
trespass on the case : “ Where the injury is immediate, 
the action of trespass will lie ; where it is only con- 
sequential , it must be an action on the case . ' ’ Fortesq ue ^ 
J. said : ‘ Trespass will not lie for prociiring another 
to beat me ; if a man throws a log into the highwa.y aiiid 
in that act it hits me, I may maintain trespass because 
it is an immediate wrong ; but if, as it lies there, I tumble 
over it and receive an injury, I must bring an action upon 
the case ; because it is only prejudicial in a consequence 
of which originally I could have no action at alL’ 

Reynolds J. said : ‘The distinction is certainly right ; 
this is only injurious in its consequence for it is not pre- 
tended that the bare fixing a spout was a cause of action, 
without the falling of any water, the right of action did 
not accrue till the water actually descended and there- 
fore this should have been an action upon the case.’ 
The Chief Justice De Grey said : ‘ This case is one of 
those wherein the line drawn by law between actions on 
the case and actions on trespass is very nice 2 In Co veil 
V. Laming 1 camp. 697 it was held that a mere detainer of 
goods (by looking them up and refusing access to them) 
was held to be no trespass. In Morten Hardern and 
two others (4 B and C 224) the facts were these. The 
case had three defendants, proprietors of a stage coach. 

^Reynolds v, Clarke, -Gomyn Digest Vol. VI 
Strange's Reports, I'ol. I. p. ‘‘Pleader, pleadings in 
634. trespass,” pp, 532— 566. 
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Th© dGclciJcitio.li stated that the defendants so carelessly 
maiicaged their coach and horses that the coach ran 
against the plaintiff and broke his leg. It appeared in 
the evidence that one of the defendants was drivino- 
the time when the accident happened . The jury found 
that the accident happened through his negligence. 
Held action on case could be brought against all the 
proprietois, the plaintiff could have sued that particular 
driver in trespass. Bayley J. has given an historical 
account. He said : It was long a vexta questio whether 
case could be brought when the defe.nde.nt was personally 
present and acting in that case which occasioned the 
mischief. Barly in my professional experienccj case 
was the form of action usually adopted for such injuries.” 
In Bold Ikenyon s ti.oie a doubt was raised upon the point 
and hc^ thought that where the act was immediately 
injmiouSj tiespass was the only action that could be 
maintained for that inj ury . Leame v. Bray was an action 
of trespass. On the trial Lord Elienbo’rough thought 
that it should have beci.i on, the case, but on further 
conside.iation this court was of opinion that trespass 
was maintainable, but they did not decide that an action 
on the case would have been improper. Lookin<T at 
the other cases on the subject, it is diliicult to say that 
an action on the case will not lie foi.* an in jury sustained 
tin o ugh the negligent driving of a coach, although one 
of the proprietors was the person guilty of tha^ negli- 
ge, nee. Ogle 7 ;. Barnes a.nd others (8T.E. 188) was a 
case of negligently steering a ship. 


The declaration alleged that the ship was under the 
care of Barnes, one of the defendants, and of certain 
servants of the defendants, and that through their 
negligence the injury was sustained. It was urged that 
the action should have been trespass and not case, be- 
cause one of the defendants was on board and on the 
ground of the injury being inimediate. In Rogers 
Imbleston, 2 KT.R. 117fit was alleged that the defendant 
was driving a cart, and took suoh bad care of the horse 
and cart that it ran with great force against the plain- 



56 


THE jJOCmiNE 01'’ OONSlOBltATlON. 


tiff’s horse. 


To that there was a demurrer upon the 


authority of Leame v. Bray, the action being in case 
but the court was clearly of opinion that the case would 
lie and the demurrer was overruled. In Huggett v. 
Montgomery 2 N.R. 446 although the defendant was on 
board, yet the ship was not under his immediate care 
and management, but under that of a pilot and on that 
ground case was held to be the proper form of action- 
It is not necessary to say that trespass could not in this 
case have been sustained against Hendorn : no doubt 
action lies when an injury is inflicted by the wilful act 


of the defendant ; but it is also clear that case will be 
where the act is negligent and not wilful. Moreton v. 


Hardern decides that where inj ury is occasioned by the 
carelessness and negligence of the defendant, the plain- 
tiff is at liberty to bring an action on the case notwith- 
standing the act is immediate, so long as it i.s not a 
wilful act. Bramwelli B. .said ; “ If the act that doe.s 


an injury is an act of direct force vi et armis, trespa.s.s is 
the proper remedy (if there is any remedy), where the 
act is wrongful, either as being wilful or as being the 
result of negligence. Where the act is not wrongful for 
either of these reasons, no action is maintainable, 
though trespass would be the proper form of action if it 
were wrongful. That is the efl’ect of the decision.” 
Denman 2 J. accepted the view of Brain well B. 
about the difference between the form of these two 


actions. 




The declaration in this action should contain a concise 
statenient of the injury complained of, whether to person 
or property and should allege that such injury was 
committed vi et armis and contra pacem. Idle pleadin<>'s 
required that in actions of trespass quare clausum fregit 
the close or place in which the entry took ])lace must be 
designated in the declaration by name or description, 
in failure of which the defendant might demur specially. 
The same rules also affect the pleats and other pleadings. 

Holmes v, Hather L. 'Tn Stanley r. Powell L 
P. 10 Ex. 261, R. 1 Q. B. B. 93, 



J5ARLY LEGx4.L HISTORY OF ENGLISH DOCTRINE 57 

3 and 4 Will. IV e. 4 S. 21 enacted that defendant should 

be allowed to pay money into court in certain, personal 
actions by judge’s order. 

Broadly speaking, there is no remedy in King’s Court 
on an informal executory agreement. Aniesi states 
that “ Prioi’ to the appearance of a,ssumpsit, the con- 
tractual remedies in English Law were Debt, Detinue, 
Account and Covenant. Detinue and Account were 
based on real contracts. Covenant would be only uiron 
sealed instruments, that is, formal contracts. If there- 
fore parol undertakings other than real contracts were 
ever r-ecognised in early English Law, they must have 
been enforced by action of debt. But no instance of 
such an action in the royal courts it is believed can be 
found.” The ecclesiastical courts were occupied in 
enforcing suits pro lassione fidei^ as defined by Consti- 
tutions of Clarendon. It would appear that in practice 
the ecclesiastical courts continued to exercise a wider 
J ur .Lsdiction over affairs of conrmoir temporal life, in- 
cluding the fulfilment of promises, than could be justified 
even by a liberal construction of the statute Oircums- 
j}ecte Aqali8. Coote^ says : “ On the broad suggestion 
of breach of faith the ecclesiastical judges also exercised 
the power of revising all unconscionable contracts and 
transactions, although otherwise in no way con- 
nected with the jurisdiction of the church.” Erom 
Hale’s OoUection of Gases it appears that the 
practice was carried on in the sixteenth century 


« iso. 


‘ When a person has received an injury, writes Black- Writ Cursu. 
stone, and wants redress, he must purchase bypaying a 
stated fee an original writ from the Court of Chancery, 

Avhich is the shop or mint of justice wherein all writs of 
the king are framed. It is a mandatory letter from the 
king in parchment, sealed with his great seal and directed 
to the Sheriff of the country, wherein the injury is 


^ Esm,y8 in Anglo-Armirica ‘•^ 6 Harv, L. J?. 403 
Legal III, pp» ^Practice of Ecclesiastical 
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committed or supposed to be committed, requiring 
him to command the "wrong- doer or party accused to 
do justice to the complainant or appear in court and 
answer the accusation ^ ’ 


In personal actions the parties are called plaiotifi and 
defendant and in real action the parties are called the 
demandant and tenant. 


Original writs differed from each other in their tenor 
according to the nature of the plaintiff’s complaint. As 
societ}^ became more civilised cases of injury increased 
in number and it wars not possible to provide a remedy 
beforehand. Hence the Statute of Westminster (II 


13 Ed. I .c. 24) w'^as passed to remedy this defect. The 
words are ‘ wdiensoever from henceforth it shall fortune 


in the Chancery, that in one case a writ is found and 
in nice case falling under like Laws and requirng like 
Remedy is found none, the clerks of the Chancery shall 
agree in making the Writ (or the plaintiffs may a( tj()iirn 
it) until the next Parliament, and let the cases be written 
in which they cannot agree and let them refer themselves 
until the next Parliament by consent of men lejirned in 
the law, a writ shall be made, lest it might ha]) pen tliat 
the court should long time fail to minister justice unto 
complainant.’ 


This statute gave to the clerks of Chancery aiithority 
to frame ne w waits in consimili caste. It should be noted 
that the clerks could not issue an entirely new^ writ. 
The principle according to which the new write could be 
issued was by way of analogy of the previous actions. 
This accounts for the great number of writs of ti’cspass 
on the case in the Rgister of writs. The suitor in 
that way was satisfied because he got what he wumted. 
If the judges had shown liberty in extending write on a 
large scale, there would not have arisen the necessity of 
having a separate Court of Chancery. Gilberts gays: 
“ The Register of Writs contains the forms of writs 


^Oommentanes, Vol. III. 
p. 273. 


I 

'^History of Common Pleau, ^ 
17GlA.D..p. 103. . I 
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When we examine this register we find that the writs 
relating to land are of two kinds, droitural and posses- 
sory, while writs relating to person are contractual 
and tx delictual. Under e.x contractu we find mention of 
debt which was to restore the same in numero ; and the 
other the same in specie or damages, and also actions 
of account, covenant and annuity. Actions ex contractu 
were either for trespass founded on force, which were 
trespass vi et armis, or upon fraud, which were actions 
upon the case,’’ Reeves i says : In the time of Glan- 
ville and Bracton writs were formxiUa that is every 
particular variation was formed by the express authority 
of Parliament and the Clerks in Chancery could not 
alter an iota of that which had been sanctioned by the 
legislature. If the increase of writs was so rapid under 
the great difficulty of applying to Parliament in every 
new case, it is not to be wondered at, that after the 
Statute of Westminster II had allowed the clerks to 
make writs in consimili cam, the number and variety 
of them should multiply to the degree they did ; and 
that where there were seven or eight different precedents 
of one kind in Bracton, there were ten or more in the 
register. In Henry Vi’s reign ten inns of Chancery 
were established for this particular study which was 
considered as containing the first principle of law.’ 

Every case must begin with a new writ. By means of 
an original "writ a suit can be instituted in the King’s 
court ; this idea is very closely connected with the 
schemes of action and the peculiar features of English 
Law. We cannot positively say whence this institution 
has been derived,.* In Henry II ’s reign we find the 
institution Gian villa mentions specimens of writs. 
Cokes states that some of these writs existed before 
the time of the Conquest. Gilberts says the idea of 
the writ was imported from Normandy and he 

mist, of Eng. Law, Vo], III ‘Hist, of Oommm Pleas, 
p. 430. p. 215. 

“Inhis preface to 10 Report, 
p. XXV. 
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Action on 
the Case. 


emphasises the fact that there should be uo proceedings 
in the King’s Court in Common Pleas without the 
King’s writ, and a writ always issued to warrant the 
Court’s proceedings. 

This was the outcome of the Statute of Westminster 
II (13 Ed. I c. 24). The first writ of action on the case 
is found in the Year Books of Edward IT. The formal 
part was worded similarly to the writ of trespass, but 
the words viet arm, is were omitted. The plaintiff w'as 
able to recover damages in cases arising from quasi 
contracts or quasi torts. In the cases arising from con- 
tracts were included actions where contractual relation 
existed between the parties but where the real ground 
of action was breach of duty collateral to the agree- 
ment entered into between them. In cases arising from 
quasi torts, actions respecting wrongs were included > . 

In every case in which a person had suffered a tem- 
poral loss or damage by the wrong of another, the action 
on the case was allowed to recover damages. Miller v. 
Taylor (1767, 4 Burrows, p. 234.5) decided that the 
remedy by action upon the case is suited to every 
wrong and grievance that the subject may suffer from 'a 
speciai! invasion of his right ; for this sort of action varies, 
says Lord Coke (8 Co. 482), according to the variety of 
the case. Ashhursts J. says.: “Where cases are new 
in their principle, there I admit that it is nece,ssary to 
have recourse to legislative interposition in order to 
remedy the grievance ; but where the case is only new 
in the instance and the only question is upon the applica- 
tion of a principle recognised in the law to such a new 
case, it will be Just as competent to courts of ju.stice 
to apply the principle to any case which may arise two 
centuries hence as it was two centuries ago.” The 
difference between trespass and action on the ca.se can 
be shown thus : in tre.spass the plaintiff had to .show 
that he had sxiffered- from actual or implied violence by 


. 


ritzherbcH; 8 2^atum lire^ '^Pasloy a Ifrooman . (1860) 
vium, “ Trespass aiir lo Case,” 3 Term Boports, p. 

Vol.I, pp. 92— 9S. 
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a tangible matter, and the plaintiff had immediate 
interest ; while in action on the case there was no actual 
or implied violence used or the matter was intangible 
and the injury was not the direct but indirect conse- 
quence and the interest was in reversion. The gist of 
the action was a tort and not a trespass. It is called 
action on the case because the whole cause or matter 
had to be fully described in the writ ^ . 

The Common Law Commissioners, 1851, write : Action of 
‘ Suppose a person throws a log of wood on the highw^ay Assumpsit, 
and by the act of throwing another person is injured, 
the remedy in such a case is trespass. But if the log 
reaches the ground and remains there and a person 
falls over it and is injured, the remedy is case, as the 
injury is not immediately consequent on the act^ . ” 

The chief instances in which action on the case 
was allowed are ‘.-—(1) Action on the case for words. 

(2) Action on the case lies, when there is an undertaking 
and such action is based on a contract express or implied 
by law and the injured party gets damages. In Slade’s 
case 3 it is written that the said H. Morley did take upon 
him in manner and form in the declaration within 
specified, then the said jurors say upon their oath 
aforesaid that the aforesaid H. Morley did take upon 
him in manner and form as aforesaid John Slade 
within against him complaineth ; and then they do . 
assess damages of the said J ohn Slade by occasion of not 
performance of his promise, etc. (3) When there was 
deceit^. (4) For neglect or malfeasance. (5)Formali- 
cious prosecution. 

’Comyu’s Digest (1822) III,” also pp. 508—510, 

‘‘Action upon the Case,” VoL 605—608. 

I, pp. 278 — 283, Bacon’s First Report p. 31. 

Abridgement (1832) VoL I, pp. ^Gohe^s RepoftSy %% 

86— 100 ; Reeve’s History of ' pp. 

English Law, Vol. II, ch.^16, ‘^Bacon’s ALridg&meM, 
pp. 393— 400. “Action of “ Action on the case E. for ^ 
Trespass and action on the fraud and deceit in contracts 
case in the reign of Edward on warranty.” pp. 95— 100. 
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This action of tresj)ass on the case was allowed be- 
cause there was a wrongful act. At first this action was 
allowed for a malfeasance and subsequently it was 
allowed for a misfeasance, that is doing a lawful act in 
an unlawful manner. Lastly, this action of trespass 
on the case was allowed for non-feasance. It tlien 
alleged that there was an assumpsit. Both ti'esj)ass 
and trespass on the case were torts. The follo wing is the 
case law by which trespass on the case was used in cases 
on mis- feasance. 

In Y.B. Eclw. IIP the plaintiff alleged that the 
defendant undertook to cari’y the i)laintift‘\s horse across 
the Humber safely, but owing to overloading the boat, 
the horse was drowned. It was ol)jected tliat the action 
should have been Covenant for trrcach of tlK) agi'cement 
or trespass. The answer was that the defendant liad 
committed a tortious act in overloaditig the boat. It 
was stated that there was an undertaking to cari^y tlic 
horse safely. The defendant had not directly used a.ny 
force. Reeves writes about this case “ l'h (3 notion of a 
trespass or a malfeasance was the priiici})le upon which, 
the application of this new remedy was e.xpiained and 

justified 2.” 

In Y.B. 42 Edw. Ill 13 trespass was brought against 
an inn-keeper and his servant ; upon which the plaintiff 
counted that whereas it was a custom of the rc^ahn that 
all common inns, inn-keepers and their attendants should 
take care of goods which were left in the inn, and the 
plaintiff left certain things in his chamber there ; and 
while he was out, somebody took away his goods thromdi. 
neglect of the defendant and his servaiits per tort, and 
the plaintiff suffered damage, the writ was gr;inted 
according to his case. 

In Y.B. 43 Ed. Ill 33 (38). Defendant treated a 
horse so negligently that it died. Here it was a torti- 
ous act. The plaintiff could not sue in trespass because 
/ here was no violence . 

‘22 Asdsarium, Liber part “2 Bist. of Em. Law 
V, ,94 (41). p. 395. 
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Y.B. 44 Ed. Ill 20. Force was used in carrying away 
two buslieLs of corn from the plaintiff’s farm. Held that 
as the words vi et armis were not inserted in writ, the 
action must fail. 

Y. B. 46 Ed. HI pi. 19. An action of trespass was 
brought against a farrier, e.mplo 3 ^ed to shoe the plaintiff’s 
horse, quare clavtmi fixit. Objection, was taken that it 
was in trespass and ^’■et vi et armis was not inserted in the 
writ. The ansAver Avas that the plaintiff had brought 
his writ according to his case, and in spite of the objec- 
tion that in the writ the Avords vi et armis should have 
been inserted, it was held to be a good writ. It AA^as not 
until after 46 EdAV. Ill, that contra qxicem Avas dropped 
from declaration in action on the case. 

In Y.B. 48 Ed. Ill 15 the Avrit stated that the plain- 
tiff-’s right hand had 1)een hurt and the defendant mider- 
took to cure it ; but by negligence of the defendant and 
want of care his hand became so much Avorse as to be- 
come a mayhem^ and the writ was neitlier vi et armis nor 
contra pacem. This Avas held good and treated as an 
action of trespass and yet because it did not allege force, 
arms and contra pacem^ it Avas considered so far, as 
differing from trespass properly so-called. 

There are instances of action swr le case in the Year 
Books of Edward I and Edward II, but the evolution of 
the ‘case ’ for breach of a promise or undertaking (as- 
sumpsit) occurred between the tAventy-second and forty- 
second year of Edward HI. The procedure was obscure 
and unsettled in this reign in trespass on the case ; the 
distinction became clear in the reign of Henry IV. 

The action upon the case was applied to cases of non- 
performance of promises because it was a very conveni- 
ent remedy. Reeves^ says: ‘ It Avas thought some- 
what harsh to gi\^e the nanre of trespass to a thing which 
was never done ; it took some time stnd needed the con- 
current force of some st^;png motives to induce the courts 
to admit these new writs.’ 


of Mngr Law^ VoL If p* 608. 
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Misfeasance 

andNoa-Per 

formance. 


The gap between misfeasance and non-performance 
is ethically narrow, but in legal procedure it is very 
wide. This gap was filled up when assumpsit was evolv- 
ed from action on the case. The simple contracts were 
then enforced in superior courts of common law when 
action of Assumpsit was established. In. 1400 Y.B. 
2 Henry IV 3 (9). Assumpsit was brought against a 
carpenter for not building a house. The defendant 
urged that the matter was only in Covenant and the 
court agreed. Rickill J. said : “ You have counted on a 


Covenant and show none, take nothing by your writ.” 
But it was suggested by the judge that if the writ had 
mentioned that “ the thing had been commenced and 
then by negligence not done, it would have been other- 


wise.” Y.B. II Hen. IV 33 (60). The plaintiff brought 
an action against a carpenter, for he had undertaken 
to build within a certain time and had not done it. 
It was objected that the wHt sounded in Covenant. 
This was supported by Brian who conceded that if the 


plaintiff had begun to build the house and then stopped 
or built it negligently, the action would be quite justi- 
fiable. But as the plaintiff had not begun to build the 


house, the writ was dismissed. In Brooke’s 
(“ Action 82 tr le Case,” 40) it is stated that i: 


Abridgement 
:i these cases 


there was no consideration alleged ; that it was niulum 
factum and therefore the action could not lie. The 


cause appears by report to have been cbsmissed both 
times upon the same defects, viz., the want of a written 
Covenant and the prevailing opinion which confined. 


says Reeves; ” these cases to instances of malfeasance 


and negligence where the defendant had really done 
something.” 


The action upon the case expanded itself because the 
Common Law had not provided any remedy. It was 
very widely applied. Y.B. 3 Hen. VI 36 (33).' Babing- 
ton J. said : If a man Covenant with me to cover my 
hall or house within a certain time and does not, and 
owing to his not covering the hall, the former is destroyed, 
there should be a writ of trespass on the case.” Y.B. 
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9 Hen. VI 60. — Action upon case was allowed against 
an esclieator for a false return of an office. Y.B. 19 Hen. 
VI 49 (5). The defendant administered drugs so negli- 
gently that the horse died. There was no undertaking 
to cure the horse, the plaintiff did not succeed because 
there was up duty on the part of the defendant to Cure 
the horse. Y.B. 14 Hen. VI 18 (58). — A man brought 
an action on the case alleging a bargain for the purchase 
of land from the defendant for a certain sum and a 
Covenant by the defendant to procure a release from 
strangers, which release he had not procured. This was 
a case of non-feasance. Held that the writ was good. 
Y.B. 11 Hen. VI 18 pL 10. — A x^ei’son Avas retained to 
purchase a manor for the x^laintiff and he did not do it. 
Held that the jilaintifi could have no remedy against 
the defendant, unless the agreement was by deed and the 
action could be on CoA^enant ; but if the defendant assist- 
ed another in buying riie manor, this Avas a case of deceit 
against the plaintiff, and the action on the case was 
allowed. Y.B. 20 Hen. VI 34 jA. 4. — This Avas an action 
of deceit brought against John Doight. The plaintiff 
counted that he bargained Avith the said John for the 
|)urchase from him of so much land for £100 jcaid to him 
and that the said John had enfeoffed one A of the same 
land and had so deceived him, and damage resulted to 
the jplaintiff from non-feasance. Action for non-feasance 
Avas alloAved because the plaintiff had actually paid £100 
and was bound to get land from the defendant. There 
was a moral right. The chancellor gave relief because 
there was a moral duty. 

Y.B. 21 Hen. VI 55. If a carpenter make a bargain 
or Covenant with me to make a house sufficient and good 
containing such a measurement and by a certain day 
if he makes me no house, I shall not have a Avrit of tres- 
pass on the case against him, but an action of Covenant 
if the bargain was in writing ; but it he makes the con- 
trary to the Covenant, e^en though there was no Avriting 
I shall have an action on the case. Newton ^ J. stated 

A Y.B. 22 Hen. VI, p. 44. 
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that if land was sold, the vendor might have debt for 
the money and the vendee might have an action upon 
the case if he was not enfeoffed of the land. Y.B. 28 Hen. 
VI. 7. Action on the case was allowed against the 
owner of a dog, which had bitten the j)laintiff\s sheep 
the owner de|endant knowing that the dog was given 
to biting animals. Y.B. 39 Hen. VI. 18. " Action on 
the case w^as allowed against an inn-keeper for not 
providing victuals to the plaintiff. 

The courts show a great inclination to overrule the 
. objections w^hich were urged when the action on the case 
was brought for non-feasance. In Y.B. 3 Hen. VI. 36 
(33) the distinction that previously existed between 
non-performance and negligent performance is denied, 
e. g. A mill owner fails to build a mill during the time 
appointed according to the undertaking. In Henry IV’s 
reign if the builder had done the work unskilfully, action 
on the case was thought proper, but if he did not do the 
work at all, action was not allowed, because it sounded 
in Covenant and owdng to the absence of writing could 
not be enforced. BaMngton J. said : If there is a 
Covenant to cover my house by a certain day but the 
house is not covered, and if by rain the house is damaged 
the owmer of the house, can sue for damages b}?- action 
on the case.” Reeves ^ says : f ‘ We have every reason 
to suppose that the promise meant in the reports of this 
period was an actual undertaldng could be proved 

and not an implied |)romise as was in after times pro- 
nounced to arise in point of law in cases where a duty 
ivas previously due.” It was also generally agreed that 
a declaration for such a promise should be mentioned 
in the pleadings, as it would be otherwise a nudum 
pactum to which the law would never give effect. 

If the undertaking was under seal, an action was 
allowed if nothing was done to carry out the undertaking ; 
but if no seal was used, the action was allowed only if 
the defendant had entered upoii the undertaking, but 

'^EisL of Eng, Law, VoL II., pp, 607-608* 
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owing to negligence did not fulfil the promise. No action 
would lie if nothing was done at all. It was then sug- 
gested that omission to take due care after assumpsit 
was in its nature an action in contract. When omission 
during performance had once been a ground of remedy, 
gradually the same effect was given to the omission at 
any time after assumpsit, if damage was the result. 
The word assumpsit or undertaking imp)lied : (1) under- 
taking and (2) promise. The first idea suggests the idea 
of tort. The second idea suggests the idea of contract. 
In the reign of Henry VII the judges held that an action 
on the case would lie both for non-feasance and mal- 
feasance. In Y.B. 2 Hen. VII p. 11 (9) the plaintiff 
sued for damages for the loss of his sheep. The allega- 
tion was that the defendant was negligent in keeping 
them and in consequence they were drowned. Town- 
send J. said : When the party undertakes to guard 

the sheep and afterwmrds allows them to he drowned 
by his default, seeing that he has undertaken to keep 
them safely and afterwards does not take care of them, 
the action lies.” Y.B. 3 Hen. VII. 14. The defendant 
had undertaken to procure a lease for a person for a 
certain sum of money, but instead of doing so got the 
lease for himself. Brian J. tried to meet the scruple of 
the defendant on the old ground that he had done 
nothing, by asking whether if he promised upon Coiisi- 
deration to make feoffment to one person and afterwards 
made it to another, that would not constitute misfea- 
sance. In Y.B. 21 Hen. VII 30 it was held by the whole 
court, that action on the case would lie both for non- 
feasance and misfeasance. Y.B. 21 Hen. VII. j). 41 
Fineux C. J. said : ' If one Covenant to build me a 

house hy such a day and does not do it, I will have action 
on the case for this non-feasance as well as for building 
it imperfectly.’ Beeves ^ says : " Thus was the action 
upon the case by degrees adapted almost to ail purposes . 
sometimes as a remedy, where the Common Law had 
furnished none and sometimes in the place of the oM- 
estahlished actions which were found less adequate than 

q/ II> 
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this to obtain the ends of j ustice . It was the usual mode 
of redress in most cases of malfeasance or negligence 
whether of private persons or of those in office, and the 
party thereby received a recompense in damages for the 
wrong sustained. These afforded a ground-work to 
extend it by a reasonable analogy to all the consequences 
^hich have since been built upon it i so that the specific 
writs before in use, the writ of deceit, conspiracy, 
detinue began gradually to go out of practice and the 
actions upon the case of a liberal view were framed in 
analogy to those remedies. It only remained to substi- 
tute action of assumpsit for the action of debt.” 


It is not clear whether in the fifteenth century the 
Chancellor recognised that a bargain and sale transferred 
the use. Ames i agrees with the remarks of Justice Hol- 
mes that ‘ the doctrine of uses is as little a creation of the 
subpoena or of decrees requiring personal obedience, as it 
is an improvement invented in a relatively high state of 
civilisation wffiich the Common Law was too archsiip 
deal with/ I„ Y.B. 21 Hen. VJI Hil. pi, 30. Cel^ 
difference of opinion qnd in Y.B. 20 Hen. VII Mich. pi. 
20 the point is treated as open. In Wheler v. Huchynden 
(Chancery Calendar 11.11) the facts were these. The 
plaintiff relied on a promise made by the defendant to 
convey land to him and in consequence expended money 
in consulting a lawj^er ; the defendant broke his promise 
by not conveying the land to the plaintiff. This case 
was decided between 1377 and 1390. The bill sounds 
in tort rather than in contract and inasmuch as even 
cestique use couid not compel a conveyance by their 
feoffees to use at this time, its object was not specific 
performance but reimbursement for the expenses incur- 
red. In Appelgarth u. Sergeantson, 1438 (1 Chancery 
Calendar A.LI) a bill for restitution in iThtG.gT'ufyi was 
brought against a defendant who had obtained the 
plaintiff’s money by promising to marry her and had 
then married another in deceife2 . Action on the case 


^21 Harv, L. JR. ^‘Origin of 
Uses and Trusts.” 

Robinson (1505) 1 


Oroke's Reports Easter Term, 
29 Eliz, Roll 90, p. 79, 
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was allowed imdct: similar cironmstances. Y.B. 8 Ed. 

.IV 4 |)l. .l l. — The defendant induced the plaintiff to 
become the proonrator of his benefice and promised to 
save him harmless for the occupancy, secretly resigned 
his benefice and the plaintiff obtained' relief by subpoena. 

Tlie.se cases show how Icocn had been the competition Competition 

between the courts of (.Chancery and Common Law, and between ' 

there must lie remedy given at ('ommon Law for such cWnon°^ 

cases ; otherwise suitors would resort to ( 'liancerv and 

Chancery. 

-In sale of eliattels if a man contracted to buy specific 
chattels for a fixed price and paid the money, he was 
alloweil to liring action of detinue for the. chattels, the 


was allowed to bring action of debt if the price 
I iiaid to him. But if Cm i_ 


*! nil r'CififiwAF 


soc,li a eaH(> a,c't: 


was not paid to him. But if the transaction was sale 
of land, if tlie [lurohaser had iiaid the price and land was 
not conveyed, he was not allowed to bring fiction of 
detinue lor the laud. Ibis was obviousiv unfair. In 
such a case a,ction of deceit, was allowed. In Y.B. 2 
lien. VI I . (Mil, jil. 15) and Y.B. 3 Hen. VI I. (Mich 
pi. 20) it. i.s not Htat.eil thafi the piice wa.s pa.id when the 
contract was made. In \' .B. 21 .Hen. Vli (Mich. ]il. 66) 
the price is ineutioncd. fi.'lie distinction between mis- 
feasance and ncm-feasanco in the case of promises (fiven 
for money was altogether too shadowy to be maintained. 
It was formally abandoned in 1504 a-s appears from Y.B. 
20 Hen. VIl (8 |)L 18). Frowyk C. ,1. .said : “ .If I sell you 
ten acres of land, a parcel of my matvoi-, and then inake 
a feoffment of my manor, you shall have an action on 
the case i.i-galnst me, because 1 received yoiii' irioney and 
in that case you liave no otlier remedy again.st me'; and 
so if .1 .sell you iny hind, and ( Jo vcimnt to enfeoff you and 
do nut do .so, yon shall have a good action on the case 
and tliis is aiijudged. .1,1 J. ( ’ovena.nt with a carpenter 
to build a house and pay him £20 for the house to he 
built by a certain day, ,l shall have a good action on my 
case, because of payniMit of money and still it sounds 
only in. Covenant and, if money is not paid in this case 
there is no remedy, hut if he.buikls it negligently, action 
on the case hoiS, JDhis is true of non**fea8ancc and 
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money paid when action on case lies.” Holds worths 
states : ‘ If we look, at these reasons for 

thus deciding from the point of view of older 
law, we must allow that they are rather specious 
than sound’. He concludes: It was a very necessary 
decision, if the competition of Chancery was^ to be suc- 
cessfully met”. Newton C.J. and Prisot had been ready 
to decide that a wholly executory contract to sell land, 
was actionable, In the reign of Hen. VI writs were 
allowed on the following reasoning : — If a man agreed 
to sell a chattel for a fixed price, the purchaser could sue 
in detinue for the chattel. The grant of the price was 
regarded as quid pro quo in return for the grant of a right 
to possess the chattel. It was taken for granted that 
the same reasoning should be applied in the case of land. 
The purchaser was liable in debt for the price, the 
vendor had an equitable right to the land and as he 
could not sue in Covenant or detinue, he must be allowed 
to sue by action of deceit on the case. This is false 
reasoning, because in the case of agreement to sell land 
action of debt could not be allowed because there was no 
quid pro quo. In the case of an agreement to sell a 
chattel, detinue was allowed. So the proper result of 
this reasoning would be to leave the purchaser without 
any remedy if the seller failed to convey the land and 
the action of debt could not be brought to recover the 
money. Ames says : “ This reasoning was a departure 
from the strict principle.” Holdsworth says; 'Tt is not 
merely an idiosyncrasy of the judges who adopted such 
a reasoning at all. It was a means of arriving at a 
decision which was expedient, if the Common Law 
Courts were to retain a jurisdiction over matters which 
the Chancellors might otherwise have drawn to them- 
selves. It is a mistake to seek for logical and consistent 
reasoning in the decisions of the Courts of the time ” ; 
because the main point was to hit upon a liberal principle 
so that it might be possible to test if agreements could 
or could not be enforced. The Chancellor Stillington 
says it is true that a subpoena will issue against a carpen- 

^ Hist, Eng, 
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ter if he fails to carry out his promise to build. But 
iicithei his .leiiicMhiioi statement iii Diversity of Oourts 
Chancery, can show that equity ever enforced gratuitous 
parol promise. Upon 7 mdum pactum there ought to be 
no ,11101 e help in (, hancery than there is at the Common 
Law. Ames i says : While it is coniidently submitted 
that no instance can be found prior to the time of Lord 
Eldon in which equity gave relief upon a gratuitous 
paiol ])ioinise, it is certainly true that Cliancery did in 
some cases furnish a remedy upon parol Covenants.” 
Ames thus sums up : Cl. he Ecclesiastical Courts had no 
jurisdiction over agreements I’elating to temjioral mat- 
ters, Chancery gave relief upoii parol agreement, only 
upon ground of compelling reparation for what was 
regarded as a tort to the plaintiff, or upon the principle 
of pi eventing the unjust enrichment of the defendant 
and the Com mon Law prior to assumpsit recognised only 

those parol contracts which were based upon a guid wo 
quo. 


The jurisdiciton of Equity was rarely required 
when a breach of promise took place after action of 
assumpsit was developed, except in cases whei*e 
specific performance of the contract was claimed. 
Holmes^ states that the old contracts lingered 
along into the reign of Edward III until 
the Common Law had attained a tolerably definite 
theory which excluded them on established grounds and 
the Chancery had become a separate court. The Clerical 
Chancellors seem for a time to have asserted successfully 
in a different tribunal the power of which they had been 
deprWed as ecclesiastics to enforce contracts for which 
the King's courts gave no remedy. But in so doing they 
were not making reforms or introducing new doctrines. 
Salmond''^ writes There is little or :no evidence, that: 
,, Consideration was applied .Iry .equity tO'' contracts.’ 
Holdsworth 4 gays : f ^ It is clear thk the judges wished 

.. ''^>3 

v: of Bug, III 


Kqiiity’b p. 174. 


p. S41. 
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t() iiiiii some |)riBei|)le l»\" mc'Miis of wiiieli l iio\' eoulci 
enforce some purcVly exec*utor\" (‘ontoicts.*' ’’rhey lilt 
upon tlie idea tluit tin* test; should l)e wiiethfU’ or not 
tile plaintiff had eome uiid<u’ souk* ieg^!l iialulity to 
the defeiHiaiit. !>ut this wos re^dly an impossiiile test 
because it involved a eireular argiunent. I liosi* who 
used this argument hacl to assume that t here was a l(‘gai 
liabilit}' to l)e sued in did)t. ddiis was not l i'ue juid 
thev argued from tins assumption tinit liabilily to sui* 
jos'ulted. Y..B. 2 .lien. VM I,. Hi! pi. ,1b, \'.B.2 limn V Id, 
M,icli. pL 2b arc* nse,fu! to slmw how th,c* judge's of tiie 
Courts of ( ■(Uiinion Law^ were in di’ead of Uie iisurpati<m 
of their jurisdiction liy t lie (dianeellor's i \mrt. 

In the reigri cff ,He!i. Vlllaetion u|'>on tl'u* ea,sc‘ had 
Iiccoine ({uite known aiitlorn* of the Judges {S .11, It lien, 
V11„I e. 21) 'Went si') fai* as t,.o a<ssi‘'!’t t.|'!al, whEW ma othm* 
remc^dy' was ]")rov'i(,ietl l,>y law, j'ln aeld,on on t,!"ic‘ cose wsis 
'tlic' ''j>'i'a')'|')(er rcyiii<*(,l''V. i,,!'!!'' c|ta.‘sfac>n wais if it,' was i'tn aiPiou 
O'li tort O!’ on eontratd.. Would tlu* a^etiori c»f a,ssui'npsit 
he against exca:,'nitc>r '( Tlie U'i’ticm ot t ri‘s|'»ass on 'the* ease 
'W'liich has assi,n'nc*d, tin* wfwc r/nsao/n/cv// is now d,elined 
to l:)e a'li action 'wliic*!:'! a. |"rirtv ekiiins dama.ges for 
lireaeh, of simplt^ eo'citi'aet. a,, promise m,'rt tindi'r a,- 
seal, will i til p'r{,)iivise giisry be ex'i'iress oi’ i,m|>liiM:,|d : imt 
it must leave a gemd (b:':>nsi<,,lca’ai:ioii ‘h. di'iis aetii,m, lias 
been extended g Cc'inseicmee l■mc,?'roaeh,i^■lg tm fin* Commort 
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natund, 'reas{")n a,m:l tlie jj'ist ecmst!,’Uc,^'Him o'f la,w t:-liat is 
qumi ex (xmimElu^K In Y.B. 2 Hern VIIHMie,!!. il pt.2 
it 'Was decided tha-t ai'i ardion of aasumpsil will lie against 
executors l)e(!a,UHt3 (1) tlierc* 'was no i*i,mif'*dy' at* law 
exec^'fit by tliis action ; ai'id (2) the |'dalt"it:iff h,af,l ileli ve'recl 
the goods I’ciying cm, tiic^ 'p'romise of tlie di:»eeasi*d 'fesf.ator. 
As tl'ie („leeeased Inwi, U>ft assets, *“ ,!iis sou! sliouh,,,!, lU'it' i"ie 
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c^miof pensoiiaJinjuiy. In Y.H. 27 Hen . VI I L (23 ])].21) 
Fitehei’berf, wa,s of o|)iniou that l)_\' the death of the 
testator a.II debts due l)y .sinipli; eontract died, also, 
because the testator miglit ha,ve wagxal his law and the 
executors not Iraa'ing that privilege, they sliould not ho 
liable to th.e action. In Pinchon’si ease tiiis dictimi 
was ovei'rukHl. A.s to the iia.bility of ptu'sonal re|)re.S{Mi- 
tative.s on con(,ra.cts of tlie deceased testator or intestatiy 
see 1 Srmuflfr'n lirpoHn, by .1. Williaais, 241 c, where it is 
stated tha.l, ' It is now settled by thes(^ eases that f,he 
privity ot (!ont,raet of the testator i,s not tieterinined by 
hisdt^af,.h, but the executor shall Im! (.charged with a.li his 
cont.raets so long a.s he lias assets.’ 'Fhe olil rule that 
an a.ction ol debt on simple contract would not lii,' against 
executors where tlie testatoi- (Huild have waged his law 
sceins to luive been an innovation. Fleta.2 gives a 
foinv of w 1 it for or against (i.viauitoi's. Fit/dierbcrt'^ 
says . II a. iua.n be indelitial or enter into religion, Ids 
c.xecutors shall lie sued tor the debt and not tlie abbot 
who aceetitcd him into I'eligiou.” Finchon’s'i ease 
deluded that action on the ease upon assumpsit for the 
payment of a, debt would lie against executors. No 
action of delvt would lie against, executor whei-e if action 
had been brought against the lestat(.)r, he might have 
waged his la.w. It was resol ved by the j udges ; “ Action 
on the case did lie against executors and that not only 
withciut iuipugning any rule or rea.son of ]a,w or any book 
on the point, but well wari-anted and confirmed by divers 
authorities in law, judgments and resolutions late and 
ancient.” In Y.B. 27 Hen. Vlll., 24(3), the clilference 
between action of debt and action of assumpsit is pointed 
out. A iierson went to tlie wife of the keeper of a gaol 
and jiromised to [lay a certain sum of money to her Irus- 
band if one T who was in the g<aol were set free, if T did 
not pay the money. The keeper of the goal relied on 
tliis prorniso made to his wife and released T from the 
gaol. T did not pay, and in consecitience the gaoler sued 


’{1012) 0 Co. Rop. 86 b. 
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for the breach of promise in action of assumpsit. The 
defendant contended that the proper action should be 
debt and not assumpsit because the wife cannot be a 
party to such an action without any authority to act from 
her husband. The court decided that assumpsit to the 
wife was quite sufficient to charge the husband and that 
the action w^as properly framed. Brook B. said: '‘I 
understand that one will not have the writ of debt, for 
the defendent had not given quid pro quo, but the action 
is solely founded on the assumpsit which merely sounds 
in Covenant j and if it had been by specialty, the plain” 
tiff would have had the action of Covenant, but seeing 
that he had no specialty, he had no remedy except 
on action on the case Spelman and Port justices were 
of the opinion that either action was good at the plain- 
tiff’s option. Pitzjames C. J. held that action on the 
case was the proper remedy, because the plaintiff could 
not say that he entered into contract with the defendant 
nor that any quid pro quo was given. 

Gradually the practice grew up to allow actions for the 
recovery of simple contract debts by stating the debt to 
arise upon a promise to pay and when the plaintiff suc- 
ceeded in proving his debt, the court construed it that 
there was an implied undertaking to pay that debt. 

An action 1 upon the case was brought on an assumpsit 
to pay £10 for a horse and cow sold. The defendant 
pleaded that the plaintiff in a previous action of debt 
had waged his law for the same sum. Held a good plea 
for he was barred of the same sum 2 . 

An action upon the case was brought in London by 
A B. stating that whereas he was possessed of certain 
wine and other stuff in such a ship belonging to the defend- 
ant, defendant had promised £10 to satisfy the plaintiff in 
£100 if the ship and goods did not come safe. Held that 

'^SojneNeiD Oases of §ic}jears upon the cavSe, ” pp 3—9. 
ofHennj VIII, Edward Xn, *433 Hen, yill N&w Casu, 
and Queen Ma'i'y, translated V- Ox; Brookes Action upon 
into English by John March Case, Ho. 305. 
in 1651. Instances of action 
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thougli the bargain was made beyond the sea and not in 
London, yet in an action upon the case upon an assump- 
sit and the like which is not local, the place is not material 
(no more than in debt) for he alleged that the said goods 
in the parish of S. Dunston in the East London, before 
they were sent to land were carried away by persons 
unknown and the action lay well in London though the 
goods perished on the high seas i . In an action upon 
the case where the plaintiff delivers goods to ■ the defend- 
ant and the defendant for ten shillings promises to keep 
them safe and does not to the damage held by Fitzherbert 
and Shelley justices iion habuit ex deliber ac is a good plea. 

The action of assumpsit was used to supply the place 
of detinue, e.g. defendant had promised for 10 shillings 
to keep the goods of the plaintiff safe. But he did not 
keep the goods safe and action of assumpsit was held 
good ; formerly action of detinue would have been proper. 
The action of assumpsit was allowed, where the defend- 
ant found goods of the plaintiff and delivered them to a 
stranger, for “ whereas the plaintiff was possessed as of 
his proper goods and the defendant found them and 
converted them to his proper use” 2 , Again there is an 
action upon the case where the goods of the plaintiff came 
to the hands of the defendant and he wasted them 3. 
Reeves states that in this manner the action upon 
the case in one shape or other spread itself over many of 
the old writs and it grew every day more common. The 
style of pleading in actions upon the case was very much 
as before. The defendant denied usually that part of 
the declaration which led to the charge, sometimes the 
plea stopped there ; and sometimes there would be added 


denial of the charge itself. 

We have seen that the plaintiff was awarded damages 
in an action on the case for none-feasance because he 


• 3 4 Hen. VIII New Cases, 
p. 7 ; Brooke AcHon upon the 
Case, 107, « 

^33Hen. Till, Brooke J.C- 
tionupoTh the Cctsef 109 * New 
GaaeSi p. 6. ; 


«Hen. Vni, 

upon Case, 103 to tke end. ; 

Mm Oasesy^* Qe : 

History of BngU^ Lem , 
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had paid money to the defendant relying on a promise. 
If the plaintiff had suffered a detriment by relying on 
the promise of the defendant, was that not a sufficient 
reason to base a ground of action ? In Y.B. 12 Hen. VIII 
(Mich. pi. o) and Y.B. 27 Hen, VIII (11 pi. 3) it was 
decided “ If one sold goods to a third person on the faith 
of the defendant’s promise that the price shall be paid, 
he might have an action on the case upon the iiromise.” 
Ames^ says ; ‘‘ This decision introduced the whole law 
of parol guaranty ; cases in which the plaintiff gave his 
time or labour were as much within the principle of the 
new action as those in which he parted with property, 
and this fact was speedily recognised.” In Saint Ger- 
main’s Book Doctor and Student^ the student of law 
thus defines the liability of a promisor, ‘ If he to whom 
the promise is made, have a charge by reason of the 
promise, he shall have an action for that thing that was 
promised, though he that made the promise have no 
wordly profit by it.’ From that day to this a detriment 
has always been deemed a valid Consideration for a 
promise, if incurred at the promisor’s requests . Peeke 
V, Bedman^ 1555, By. 113 {a^ was a case of assumpsit 
upon mutual promises. The case was that one Peeke 
and one Eedman bargained together in the second year 
of Edward VI that R should deliver or cause to be deli- 
vered to the plaintiff, who was Peeke, twenty quarters 
of barley every year during their two lives, between cer- 
tain days, etc.; and showed in the count that the defend- 
ant broke his promise. Held that action would lie. In 
Webb s case (1578 (19 Eliz.) 4 Leon, 110), action upon 
the case, the plaintiff declared that whereas Cobham was 
indebted to «/. S. and J . S . to the defendant ; the said 
defendant in Consideration that the plaintiff should 
procure the said J , S . to make a letter of attorney to the 


} 25 Law M.agazine and Re- 
view, p. 146. ^ 

'^Dialogue II cli. 24, p. 214 
This book was first published 
by Rastall in Latin in 1523 
under the little “ Dialogue de 


fundemmiiis legafji et de con- 
scient'hal^ It was reprinted in 
English between 1530 and 
1531. 

^Y. B. 27 Hen. VIII, p. 24, 
pi. 3. 
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defendant to the said Cohham, promised to pay and give 
to the plaintiff a sum of money. It was objected that 
there was no Consideration to induce the assumpsit, for 
the defendant by this letter of attorney got nothing but 
his labour and travel. But the exception was not 
allowed. For in this case not so much the profit which 
rebounds to ’the defendant as the labour of the plaintiff 
in procuring the letter of attorney is to be respected. 
In Richards Bartlett (1584, I Leon. 19) the action 
was of assumpsit. The opinion of the whole court was 
clearly with the plaintiff because there was no Con- 
sideration set forth by reason v/hereof the plaintiff 
would discharge the defendant of this matter, for 
no benefit but damage came to the plaintiff by the 
new agreement and the defendant was not put to any 
labour or charge by it, therefore there was no agreement 
to bind the plaintiff. In Baxter v. Read (3 Leon. 272a, 
note), it was adjudged that when Baxter had retained 
Read to be miller to his aunt, at 10 shillings per week, 
debt did not lie upon this, but in an action on the case 
for in debt it is requisite that the benefit come to the 
party who promises and so for the want of a quid pro 
quo debt does not lie, but it was held by the court, this 
would support an action on the case, for although it was 
not beneficial to Baxter, it was chargeable to Eeadi . 
In Foster v. Scarlet 2 it was held that a promise to 
convey lands in Consideration of being released from 
debts is good. In Greenleaf v. Jo. Barker 18903 
A was indebted to B in £5 on a bond payable 
on 1st November. B in Consideration that A would 
pay the bond on 3rd November promised to deli- 
ver to A the bond of G for 20 shillings with a 
letter of attorney to sue for it. Will assumpsit 
lie on this Consideration? In Knight w. Eushworth 
1596 4 a promise to pay the bond of a third person in 
Consideration of the obligee going before a magistrate 

’Cowp.294. ^ cases, p. 193. 

2 1 Coke's Beports Elizabeth, Coke Hil. term, 38 Eliz. 

case 26,p. 70. p. 469*^^ 

^Coke's Eeports, Elizabeth, 
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and deposing upon oath that it was rightly read over to 
the obligor, is sufficient to maintain an assumpsit. In 
William Barnes’s case 1611 ^ it was stated that if an 


executrix in Consideration of forbearance promise to 
pay the debt of a testator on a certain day or to assign 
her interest in a term of years of which she is possessed 
as executrix as a security for the payment of the debt, 
she shall be charged generally in an action of assumpsit 
brought on the promise and the plaintiff need not aver 


in his declaration that she had assets at the time of the 
promise. These cases show that the remarks of Mr* 
Justice 'Holmes 2 that “the law oscillated fora time in 
the direction of reward as the true essence of Considera- 
tion,” cannot be correct and in Smith v. Smith {1583, 3 


Leon. 88) and Pickes v. Guide (1608 Yelv. 128) the point 
of benefit was questioned as arguable. Langdells 
says : “ It is frequently laid down as a rule that a 

Consideration must consist of some benefit to the pro- 
misor, or some detriment to the promisee, as if either 


oneof these would do ; and in applying this rule, it is a 
common practice to inquire first if there is benefit to 
the promisor as if an affirmative answer to that q uestion 
would render all further inquiry superfluous and as if 
that were the q uality which every Consideration ought 
to possess to place it entirely abo ve suspicion. ’ ’ In Scot- 
son V. Pegg (6 H. and N. 295) Martin B, said expreBsly 
that '‘Any act done whereby the contracting party 
receives a benefit is a good Consideration for a promise by 
him. In truth benefit to the promisor is irrele vant to the 
question whether a given thing can be made the Con- 


sideration of a promise, although it may be very mate- 
rial to the question whether it has been made so in fact. 


There may be a clear benefit to the promisor and yet no 
Consideration, ic., where the benefit does not (xxme from 
the promisee. On the other hand, detriment to the 


promisee is a universal test of the sufficiency of Consi- 
deration.” Salmond4-says : Consideration is defined as 


^ 9 OohQ R&pofts, 93 b. Contracts, s. 64, p. 61. 

‘^Common Law, 2S1, p. 194. 

^Summary of the Law of 
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consisting either in some benefit obtained by the promi- 
sor or some detriment incurred by the promisee. The 
above definition is correct for practical purposes but 
is defective from the point of view of legal theory 
because it is a definition of the genus by an enumeration 
of the species. It does not state the relation between 
detriment to the promisee and benefit to the promisor 
nor is any reason given for classifying them together . 
Leake ^ defines Consideration as some matter accept- 
ed or agreed upon as a return or equivalent for the 
promise made’. Pollock 2 , defines Consideration as 
‘ an act or forbearance of the one party or the promise 
thereof, is the price for which the promise of the other 
is bought.’ Salmond criticises the above definitions be- 
cause to regard Consideration simply as a recompense 
or equivalent is to eliminate altogether that important 
species of Consideration ‘which consists not in any 
benefit to the promisor but in a detriment to the 

promisee’. 


It is quite possible to regard Consideration as consist- 
ing in every case in a loss sustained by the promisee. I or 
it must be noted that in order that a benefit to the 
promisor should constitute a good^ Consideration, 
it is quite necessary that such benefit should move 
from the promisee. ' Hence the rule as to Consideration 
may be stated thus : ‘‘A promise is not binding unless 
the promisee has suffered a detriment by acting in 
reliance on that promise, and in manner intended by the 
promissor.” Harriman, orx Contracts, thus criticises the 
definition of Consideration as a benefit to the promisor 
or detriment to the promisee : “Is there any connection 
between the two 1 The action of debt and action of 
assumpsit are the two common sources of the doctrine 
of Consideration. The quidpro in debt was a benefit 
to the debtor while the origin of the defendant’s liabi- 
lity in assumpsit was that the plaintiff had been induced 
to act on reliance uporf his promise. Detriment to the 


^ Gont/racU* 6th. Ed*, p> 5. 


‘^nnnfrads. 8th Ed.* P. 175, 
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Common 


promisee is a Consideration upon which the modern 
theory of simple contracts is based.” 

These counts are variousl}^ termed, money counts, 

It r-1 ^ X-v ^ 4m ^ J _ i 


Indebitatus . counts are variously termed, money counts, 

Counts. indebitatus counts, common counts. The term is used 
to signify those cases in which debt is incurred for goods 
sold and delivered, goods bargained for and sold, work 
done, etc., while the expression money counts ’ is 
®P®cially applied to those cases in which money is lent, 
paid and received. The most appropriate name is 
indebitatus counts. The plea usually urged is nunquwrn 
inddntatus ; while the counts which state the cause of 
action more fully are called special counts ; quantum, 
fnouit and quantum, valebat counts are used where the 
pi ice for work done or goods sold is not determined 

beforehand 1. These counts are now obsolete and only 

the general application of indebitatus counts is in use. 
Before the Common Law Procedure Act, 1852, the plain- 
tiff was inquired to specify the form of action in the writ, 
but this is no longer so 2 . In the pleadings before 1873 
the plaintiff in order to maintain an action against the 
defendant for services rendered or work done had to set 
out p»tic„Ia« of to toim. Those ptoioute wo 
technically called indebitatus counts. They resembled 
action of assumpsit of debt, e.g., liquidated sum of money 

. due, goods supplied. At times the counts were allowed 

m mattens springing from special contracts. The party 
would base his claim upon : [a) a broken promise, and 
(b) a new promise had arisen by acceptance of what was 

done. This given the name of indebitatus assumpsit. 

The meaning was that the party having incurred a debt 
must have promised to pay. This count was used in 
express contracts where one party had performed his 

promise wholly or in part and the other party had broken 
his promise completely. 

Hiffnr- Slades case (1603)3 decided that action on the case 

History. can he on a simple contract as an action of debt and 

A 


U Chitty, Pleadings, 7th 
Ed., 351. 

‘"Eullsii 3.nd LoEik©, Pleads 
pp. .35 — 63. 


Eep. p., 92 (a) pp^ 
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damages can be recovered for the whole debt and special 
loss. This case is commonly regarded as the source of 
assumpsit^ but Ames says indebitatus assumpsit upon 
an express promise is at least sixty years older than 
Slade’s case. In Brooke's Abridgement^ there are cases 
to that effect. Brooke in a note writes : Where one 
is indebted to me and he promises to pay before Michael- 
mas, I have an action of debt on the contract or an action 
on the case on the promise 3 . ” Man wood ^ C.B. said ; 

There are three manners of Consideration upon which 
an assumpsit may be grounded : (1) A debt precedent ; 
(2) Where he to whom such a promise is made is damni- 
fied by doing anything or spends his labour at the 
instance of the promisor, although no benefit cometh to 
the promisor. As I agree with a surgeon to cure a poor 
man (who is a stranger unto me) of a sore who doth it 
accordingly, he shall have an action. (3) If there is a 
present Consideration. In 15873 an instance is given 
where A bargained with B for twenty loads of wood and 
B promised to deliver them at D, if he failed an action on 
the case would lie. But Peri am »T. said that upon- a 
simple contract for wood upon an implicative promise, 
an action upon the case doth not lie.’ Rodes J. said: 
'Tf by failure of performance, the plaintiff be damnified 
to such a sum this action lieth.” In Gill v. Harwood 
1587 3 it was found for the plaintiff and it was moved 
in arrest of judgment that there was not any Considera- 
tion, for no time is limited for. the forbearance, 
but it was general, w'hich could be no commodity 
to the defendant for the same might be but punctum 
temporis. But the exception was not allowed for 
the debt in itself is a sufficient Consideration. 

The scope of the action of assumpsit was enlarged oy 
degrees. (1) Indebitatus assumpsit became ooncurrent 
with debt upon a simple contract in all cases. (2) Proof 

tPollook, Contracts, p. 150. (1588). 2 Leon. 203, 205, p. 24, 

‘■^ ‘‘Action on the Case,” *'*Godbolt’s p.^ ^ 

105, 33 Hen, VIII (1542). pi. 112. ^ ^ ^ 

pl.15:' «(29 

/^Manwood v. Burston EeportSi p, 61, 
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of a promise implied in fact, i.e., a promise was inferred 
from circumstantial evidence that a sufficient Considera- 
tion was given to support an action. (3) Indebitatus 
assumpsit was considered a proper form of action upon 
quashcontracts for payment of money. In an anony- 
mous case decided in 1592 (Dal. 84 pi. 35), Manwood 
C.B. objected to the count that the plaintiff ought to 
have said quod postea assumpsit for ‘ if he assumed at the 
time of the contract, then the debt lies and not assumpsit 
but if he assumed after the contract, then an action lies 
upon the assumpsit, otherwise not.’ Whiddon and 
Southcote J. J. and Catlin C. J. all agree. The Considera- 
tion in this class of cases was accordingly described as a 
'debt precedent’. The necessity of a subsequent promise 
is clearly shown by the case of Maylard Kester (1601, 
Moore 711) if such express promise were made, either 
debt on the original contract or assumpsit on the 
promise (indebitatus assumpsit) would lie i . The plaintih 
alleged that the defendant was indebted to him and had 
promised to pay the debt and the plaintiff relied on that 
promise and suffered a detriment owing to the failure 
on the part of the defendant to fulfil his promise. 


The plaintiff in an action of debt had to give proof of 
a. quid pro quo on his part ; in assumpsit the plaintiff had 
to prove agreement on the part of the defendant to bear 
some charge for him. Performance by the plaintiff 
must be shown in debt ; in many cases it was logical to 
lay down a similar rule. St. Germain gives an illustra- 
tion in Doctor and Student that if J. promises B that he 
will pay £10 if he will give medicines to a poor man, B 
can sue on debt, but he must heal that man before any 
cause of debt can arise. But till A makes payment, it is 
not open to him to say that he has such a charge as will 
enable him to sue B by action of assumpsit. B is under 
no ' charge ’ merely in consequence of the agreement 
with .^1, because B cannot sue A on debt for the mere 
agreement to heal. The case-g show that there is either 


Brooke’s Ahrldgmmt. 27 Hen. VIII. pp. 24, 25. 
“Action on the Case,” pi. 5. 
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money paid or an act done in consequence of the agree- 
ment between the parties to ground an action of debt 
or assumpsit. Holdsworth emphasises the point that, 
‘ during the sixteenth century the Court of Chancery 
was expanding the jurisdiction, and the judges of the 
King’s Bench were trying to retain their jurisdiction 
over executory contracts.’ Complaints were made from 
the Common Law Courts. Wolsey issued injunctions 
so very frequently that he was impeached for the reckless 
use of this prerogative. Sir Thomas More called a 
conference of judges to conciliate themi . But these 
devices did not remedy the evil. This episode was the 
cause of the controversy. The Doctor and Student 
discussed the relation between Law and Equity with a, 
bias in favour of equitable jurisdiction. The answer wa s. 
given by a sergeant who favoured Common Law jurisdic- 
tion. The reply of a sergeant to the Doctor and Student 
is contained in Hargrave’s Law Tracte, pp. 323, 328, 
written about 1523 A.D. “ I marvel,” he says, “ what 
authority the Chancellor has to make such a writ (in- 
junction) in the King’s name and how he dare presume 
to make sixch a writ to let the King’s subjects to sue his 
laws; which the King himself cannot do right wisely 
for he is sworn the contrary.” He argues that the equity 
of the Chancellor is wholly uncertain and arbitrary ; 
and that the Chancellors think the Common Law needs 
amendment, only because they are ecclesiastics and 
know not its goodness. “ I perceive by your practice 
that you leave the Common Law of the realm and you 
presume much upon your own mind and think that your 
conceit is far better than the Common Law and there- 
fore you make a bill of your conceit and put it into the 
Chancery saying that it is ’grounded upon conscience. ” 
There was an answer to this in the Little Treatise Concern^ 
ing Writs of Subpoena '^ . The argument was as follows : 
The jurisdiction of the Chancellor was granted by statute^ 

’ Moore’s Life of More, of Eng, Law^ Vol. Ill, pp» 

166. ’ 396—400; 

“Hargrave Law Tracts, 

(1787) p. 332; Reeves, 
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rudic a aecisions and by practice. The cases in which a 
subpoena lies are given in detail and it is shown how in 
each case that subpoena was granted on reasonal;)le 
grounds. In Edw. Vi’s reign students of the Common 
Law sent a petition to the Council complaining of the 
encroachment of the Chancery C ‘‘ So it is , . . . 

that now of late this Common Law of this realm partly 
by injunctions as well before verdicts, judgments and 
executions as after, and partly by writs of Subpoena 
issuing out of the King’s Court of Chancery hath not been 
only stayed of their direct course, but also many times 
"altered and violated by reason of decrees made in the 
said Court of Chancery, most grounded upon the laws 
civil and upon matters depending on the conscience and 
discretion of the hearers thereof who being civilians and 
not learned in the Common Laws determine weighty 
causes of this realm according to the said Civil Law or to 
their own conscience.” 

In Queen Elizabeth’s reign the differences became 
more pronounced and controversy grew violent. A 
barrister was indicted under the Statute of Praemunire 
for applying for an injunction after a judgment at 
Common Law 2 . Beeves says, it was resolved by all 
the judges that the plea was good and that there should 
be no further proceedings in equity ; for though the 
Chancellor would not (as hath been said) examine the 
judgment, yet he would by his decree take away the 
effect of it, and as to precedents quoted from the previous 
reigns, they were treated without any regard as founded 
on the sole opinion of the Chancellor and passing sub 
sUentio. They termed it not only an innovation but 
directly against the laws and statutes of the realm 
(namely statutes 27 Ed. Ill c. 1 and 4 Hen. IV. c. 22) 
against which no precedent could prevail (4 Inst» 86). 
From this it is plain that the Court of equity in Chancery 
was kept in strict subordination to the courts of law ; 

^ Dasent 11, 48, 49; also UOji, (1846) Vol. I, p. 075 ; 
of the Privy Council, Beeves, BisU of Eng, Law, 
1547 — 1550, Vol. I, p. 49. Vol III, pp, 735-— 737* 

Spence, Equitable Jurisdic- 
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and whenever it happened that they had been making 
precedents of a new and extraordinary land, they receiv- 
ed a check and animadversion which stamped every- 
thing in that court with the name of innovation and 
abuse that had not received sanction from the judges. 
Thus while .admitting the legality of the Court of Chan- 
cery, the Common Law Court claimed to confine its 
jurisdiction within what they considered to be its 
legal limits. Spence i says : the actions of Covenant, 
debt and detinue were the only proceedings then in use 
to obtain a remedy, and executory contracts were wholly 
inapplicable to a vast number of cases of unperformed 
contracts ; and in debt and detinue a man might wage his 
law and thus defeat the plaintiff. The Court of Chancery 
was continually applied to in such cases and if some 
active measures had not been taken, the Court of Chan- 
cery would have absorbed the jurisdiction in cases purely 
legal. The remarks of Fairfax 2 J. are to the point. 

In Y.B. 2 Hen. IV, we have the first action on assump- 
sit. The suit was dismissed because it was an agreement 
not under seal. But in 21 Hen. VII it was held that 
action on the case would lie for both misfeasance and 
malfeasance : If one covenatits to build me a hoiise by 
such a day and does not do it, I can have an action on the 
case for his non-feasance as well as if he built it imper- 
fectly.’’ And “ so it is if one makes a bargain with me 
that I shall have his land to me and my heirs for £20, 
and he refuses to perform it : I shall have an action 
on the case, and there is no occasion for a sub]poena3 . ’’ 
Reeves says actions on the case now included actiones 
in factum, utiles actiones and actiones prescriptis verbis. 
Coke^ says: ‘Mn an action on the case a man may 
declare his case as it really is, and he shall have a remedy 
for such part as legally requires a remedy ” ; and hence 
the origin of the modern action of assumpsit which is so 

■ n 

^Equity, Vol. I, p. 243.' ’Fineux 0. J. in Y.B. 21, 

*Y. B. 21 Ed. IV. 23, 30, Hen. VII, fo. 41. 

Reeves, Hm<. o/ Eiij. XaMi, “10 Rep., p. 130. 

Vol. Ill p. 246i 
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frequently resorted to. It is, however, only from the end 
of the reign of Queen Elizabeth that this kind of actio n 
became of general use and superseded the necessity of 
the interference of the Court of Chancer^^ Warren i 
says : Two orders of legal mind have been created by 
this unnatural tearing asunder of the entire^ system of 
English Law. The Commons in the reigns of Henry 
IV and Henry Y were repeatedly urging the entire 
suppression of the writ of sub-poena as a novelty devised 
by the subtilty of Chancellor Waltham against the form 
of the Common Law and subversive of it by determining 
pleas only by examination and oath of the parties 
according to the form of the Civil Law and the Law of 
Holy Church. The crisis was reached in the reign of 
James 1 2 . Coke decided in several cases that imprison- 
ment for disobedience to injunctions issued by Chancery 
was unlawful 3. The Courts of the Common Law saw 
clearly that their supremacy was in danger because if 
a party against whom judgment was given could ask 
the Court of Chancery to reverse it, it was quite sub- 
versive of the Common Law and no man would sue at 
Common Law but would begin originally in Chancery 4 . 

The Court of Chancery maintained that injunctions 
did not interfere with the Common Law in any way 
because the judgment stood. All that the Chancellor 
was concerned with, was the conduct of the parties to the 
case which the Common Law courts did not take into 
Considerations. This view is justified by cases of the 
type of Courtney 'y. Glenvil, 1615 (Croke Jac. 34 J). The 
facts were these: G had sold for £360 to G a jewel 
which was worth only £20. He had also sold to 0 three 
other jewels for £100. He took a bond for the 
payment in the name of one H, He then procured an 
action to be brought on the bond in H’s name. Judgment 

’^Introduction to Law Studies. Cro. Jac. 335. 

Vol. I, p- 487. . "^Throckmorton’s case (1598) 

-Campbell, Lives of the S Institute, 124:, 125. 
Chancellors, Vol. II. pp. ®Earl of Oxford’s case, 1 
241—245. Wliite and Tudor 730. 

sSee Heath v. Rydley 1 614. 
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was by consent entered for H out of Court. On appeal 
the Court of Common Law uiiheld the judgment. The 
Court of Chancery issued injunction against the enforce- 
ment of that judgment. Earl Elsmere gave the reason 
that by writ of audita querela the judges did in some 
cases play the Chancellors by reversing a judgment 
given. In the Earl of Oxford’s case the argument was 
ad vanced that the judgment being based on a statute, no 
injunction could issue. The Earl of Elsmere retorted 
with much effect that Coke himself in Bonham’s case 
had said (8 Reports 118) that Common Law can control 
Acts of rarliamcnt if they were against right and reason, 
repugnant or impossible to be performed. 

Assiun])sit was brought quite frequently because there 
were more advantages in procedure than in debt. 
Assumpsit was not based like debt upon ground of a 
sum of money due in return for the grant of property or 
service. It was founded upon an undertaking the 
making of which had laid the plaintiff under an obligation 
which he must discharge. In debt the obligation could 
arise only if either party had done his part. In assump- 
sit attention was fixed on the making of mutual promises 
of the [parties rather than on the performance of the 
promises by the parties. In assumpsit what is most im- 
jiortant is the element of detriment which one party 
suffers owing to the restriction which he puts on his 
freedom, of action by making the promise to the other 
party or by doing an act in order to f ulfil his promise. 

It is this element of deprivation of one’s own liberty 
of action owing to the promise of that other which gives 
the right of action. Here performance on one side is not 
essential and in this way the enforcement of executory 
contracts was rendered possible. This idea of detriment 
is seen clearly in decided cases. In Norwood v. Read 
(Plowden 181), decided in 1557-8,assumpsit was allowed 
against executors for a debt due by a testator and it was 
debated whether or no an action on the case would lie 
against executors upon such an assumption of the testa- 
tor which assumption (it was said by the defendants) was 


Executory 

Contracts. 
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no otlier than a simple contract and if the executoxS 
should be charged by such a contract, by the same reason 
they should be charged by every contract executory as 
weli for debt as for other things. For every contract 
executory is an assumpsit in itself and it would be incon- 
venient to charge them as well by contracts made by 
parol in pais as by speciahties, for of the former they 
cannot have knowledge. It was finally settled that 
assumpsit would lie upon O/Tiy d&bt. In Slade s case, in 
1603 , it was resolved that every contract executory im- 
ports in itself an assumpsit, for when one agrees to pay 
money or to deliver anything, thereby he assumes or 
promises to pay or deliver it and therefore when one 
sells aiiv goods to another and agrees to deliver them at 
a day to come, and the other in Consideration thereof 
agrees to pay so much money on such a day, in that case, 
both parties may have an action of debt or an action on 
the case on assumpsit, for the mutual executory agree - 
iiient of both parties imports in itself reciprocal actions 
upon the case as weli as actions of debt and therewith 
asrees wdth the judgment in Read v. Norwood i . In 
Nichols V, Ra\mberd2, N brought an assumpsit against 
M declaring that in Consideration that N promised to 
deliver the defendant to his own use a cow, the defend- 
ant promised to deliver him fifty shillings; adjudged for 
the plaintiff in both courts that the plaintiff need not 
aver delivery of the cow because it is a promise for a 
promise. It is to be carefully noted that the promises 
must be at one instant, for otherwise they will be 
both naked -promises {nuda pacta). 

When the action of assumpsit became distinct and the 
word Consideration was used in Courts of Common Law 
and Equity, the modern law of contract was formed. 
The word consideration got its technical meaning in 
EngHsh Law. At Common Law it was used to express 
the conditions under which the action of assumpsit was 
allowed. The action of assui^.psit was allowed upbn 

Com: 128, p. 509. ^(1615) Hobart 88; Pinch, 
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executed and executory contracts. Similarly Considera- 
tion, which must be essential to eyery simple contract 
to ground an action, might be executed or executory. 

The defendant was liable not because he got a benefit 
but because the plaintiff had suffered detriment. It is 
not necessary that defendant should get any benefit at 
all. The form of action required that detriment which the 
plaintiff has suffered must be the result of the XHomise 
made to the defendant, because it is to the defendant 
that the promise was given. The xiromisee must be the 
person at whose instance the detriment was suffered. 

The action of assumpsit has been extended to every 
case where an obligation arises from natural reason and 
the just construction of law^. Promise in law only 
exists where there is no express stipulation between the 
parties. It comprehends ail presumptive undertakings 
which, though they w^ere not actually made, yet con- 
stantly arise from this general intendment of courts of 
judicature that every man be engaged to perform what 
his duty and justice require 2 . It has been extended as re- 
gards actual promises to cases of merely moral obligation. 

Implied agreements are usually the subject of such implied 
actions as those which arise w^here a person has done Agreement, 
work and labour for another or where goods are sold 
without any express agreement as to remuneration. 

Another instance of implied obligation is where one had 
and received money belonging to another without any 
valuable Consideration given on the receivers part. ^ 

Another is where a nianhas laid out and expended money 
for the use of another at his request ; whenupona stated 
account between merchants and others a balance appears 
due from the one to the other, but there has been no 
actual promise to pay3. These are what are called 
common money counts. A Consideration of some sort 
is absolutely necessary. There must be 
in every contract ^ . * 

Cowper, pp. 290, 294, 

- 3 Blaekstone# C omm. 3 16. 


Blacksto^ '' 
162—164. 

/* G oke 0 
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Nudum 

Pactuw* 


Action of 
Deceit. 


An agreement, not under seal, to do or pay anything 
on one side without any compensation on the other is 
absolutely void at law and law will not enforce such an 
agreement i . It is called midiim, pacium. Brae ton 
introduced this ex^nession from Eoman Law 2 . Brac- 
ton’s idea of nudum pactum was quite different from what 
is commonly understood in Eoman Law. In Roman 
Law one kind of nudum pactum depended upon the doc- 
trine as to stipulation by question and answer ; which 
kind of contracts were binding on the parties, if certain 
forms and ceremonies were observed. Thus in Roman 
Law it was quite immaterial whether Consideration 
existed or not in this sense of nudum pa,ct'mn, Justinian’s 
Institute III 16 pr. Bracton (f. 15 b) has mentioned the 
contract of stipulation by question and answer as if it 
had been introduced into English Law. Fonblanque^ says 
that Common Law does not appear to have lieen in any 
degree influenced by the notion of Civil Law in defining 
■what constitutes nudtim pactum. The plaintiff is bound 
to show a Consideration in the shape of something either 
beneficial to the opposite party or detriment to himself. 
“ The action of assumpsit is governed by the same rules’ ’ 
says Spence “ as were actions bona fideo under the 
Roman system of procedure.” 

Assumpsit was allowed for the recovery of damage 
whenever there was a breach made of an express or im- 
pHed promise not made by deed s . It has developed out 
of action on the case. When a promise was not ful- 
filled, it was treated like deceits. Originally it was 
absolutely necessary that some Consideration inust be 
given when the promise was made if action of assumpsit 
was to be brought’. Gradually mutual promises were 


^Doctor and Student, Dial.II, 
c. 24, p. 177; 2 Blaclistono 
Comm. 445, 

-f. 159,11, 16.a. 

^Treatise on Equity. (1820) 
Sth ed., 1 voL, p. 335, Note A.’ 
n-ol. I, p. 246. 

“Com-vn’s Digest “Action 


upon the case xipon Assump- 
sit.” 1800, I Vol., pp. 174- 


‘’Bacon, Ahridgmmntf “Ac- 
tions on the Case.” 1807, I 
Vol pp, 72*— 97. 

'Fitz: Natura Brevkim^ 

p. 94. 
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regarded as sufficient Consideration for each other. 

Slade’s case^ decided that where a debt was owing, a 
promise to pay that debt was implied and action of 
assumpsit was the proper remedy. Common assumpsits 
included : (1) Indehitatus Assumpsit, which was a pro- 
mise based on a precedent debt, e.g., goods sold ; (2) 

Quantum meruit ; (3) Quantum valebant where for the 
work done the amount to be paid has to be determined ; 

(4) Insirnal cofnputassent, where the action was on an 
account stated and agreed to between the parties. 

The assumpsit on liability to pa}^ was quite distinct 
from amum/psit because in the latter case 

there was an existing debt for the payment of which 
jiromise wa-s implied a,nd it was pleaded generally: but 
in the case of liability to pay the plaintifl' was bound to 
set out all the facts under wliich the defendant Avas 
liable to pay ])y pleading specially, e.g., liability arose 
from a promissory note . 

Special assiimpsits wei*e allowed on the following Special 
promises : (1) to :mari‘y or do some personal service ; 

(2) to |)rovide necessai’les to the plaintiff or some third 
person ; (3) of retainer to serve or employ ; (4) to do 
work, e.g., promise to attend the sick by a doctor ; (5) 
forbearance to sue or to give time for payment of debt ; 

(6) in sale or exchange of goods to accept and deliver the 
goods ; (7) on bailment of goods ; (8) to sell or assign 
lands; (9) on real or personal securities ; (10) to acooimt 
for profits of lands. 

The plaintiff had the option to sue either in debt or 
assumpsit. Debt was always allowed in every case 
indebitatus VbSmmpAi w 

Some agreements were so important that they were Statute of 
required to be in writing and a mere verbal promise was 
not enough to prove the agreement. The Statute of 
Frauds (29 Car. II) enacted that in five cases verbal 
promise shall be of no effect, unless some note or memo- 
randum of it be made in writing : 


Frauds* 


^1003 4 Co. Kep. 92a. 1 Doug. 137. 

‘“^Longchampi;. Koimy,1779, 
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(1) Where an executor or administrator promises to 
er for damages out of liis own estate. 

1 2) Where a man undertakes to answer for the debt, 
ciefault or iiiiscarriage of another. 

(3) Where any agreement is made in Consideration 

i,:if iiiaiTiage. 

( 4 ) Where any contract or sale is made of lands, 
teiiemeiits or hereditaments or any interest therein. 

(5) Wliere any agreement is made which is not to be 
1 lerformed within a year from the making thereof. 

111 these hve cases verbal assumpsit is void. 


in 

Action of. 


The plaintiff must set forth everything essential to 
the gist of the action with reasonable certainty so that 
the court may know the grounds for which the action is 
brought. The plaintiff must show circumstances from 
which the liabihty of the defendant to pay can be 
inf err ed"^. 



It is under the influence of the action of assumpsit 
that Law Merchant has been incorporated into Common 
Law. In the time of Edward III ordinary transactions 
existed among merchants ; a distinct law prevailed ; it 
was liberal and ex|)editious ; it was called Lex Merca- 
toria. It prevailed in London and other commercial 
towns during the Anglo-Saxon period. By Statute 27 
Ed. Ill (ch. 2) in each town where staple was ordained, 
a Mayor skilled in Law Merchant was chosen. Coke 
says 2 : “ these Courts were ancient j Bracton mentions 
that Pie Poudre courts to which merchants referred 
their disputes were firmly established. Bracton (f . 334. 
Fortesque) ex|>ressly mentions lex mercatoria 3 . In 
coinmoii societies of merchants and mutual contracts, 
saysSelden^, equity and good conscience rather than 
strict law were required. Merchants had been specially 

Bacon, aud Llea- ^reviuiyii t, 135a: Nctiufa 

Gwillim and Bodd. Brevium, 117 D’ 

-ilnt. 231. ^ Notes on Fortesque, p. 35. 

JUattdibus, Q d2y Eegis 
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favoured by allowing summary process in the King’s 
Court. Common Law had very little to do with the 
merchant and his courts. He was protected by his 
special court and could appeal to the Chancellor and the 
Council. The law was Customary Law known to the 
merchants who, if need be, could inform the King’s 
Court of its contents i . The rule was that one townsman 
was liable as a kind of surety for the debt of his fellow- 
townsman. Complete incorporation of the Law Merchant 
with Common Law was not effected till the time of Lord 
Mansfield. Up to that time law business was divided 
between the courts of law and equity. The law was not 
systematised. Lord Mansfield was called the founder 
of the commercial law of England. Law Merchant had 
ceased to be a separate body of law administered by 
separate courts j it was made up of nothing but usages of 
merchants and traders ratified by the decisions of courts 
of law which upon such usages being proved before them 
adopted them as settled law 2 . 

Law Merchant as it existed through the Middle Ages 
was a body of cosmopolitan customs resting its recogni- 
tion on its intrinsic reasonableness, as is seen by the 
adoption of usages. It was often considered part of the 
Law of Nature. Sir John Davies ^ says: “The Law 
Merchant, as it is a part of the law of nature and nations 
is universal and one and the same in all countries of the 
world.” Li 1473 Bishop Stillington laid down'* that 
suits between merchant strangers “ ought to be deter- 
mined by the law of nature in the Chancery.” The king 
has jurisdictionby the fact of the stranger’s coming into 
the realm but he must exercise it according to the law 
of nature which some call the Law Merchant and which 
is universal throughout the world. In Malyne’s Lea: 
Mercatoria (1656) it is stated that ‘ Law Merchant has 
always been found semper eadem, that is constant and 
permanent, without abrogation, aceording to the most 

'Sdeated Pleas in Material “In his hook. Goncerivlng Im. 
GouTtSf S. S. p, 132. positionSy ch. 3, printed, in 1666 

“Goodwin/ n. Roberts, 1876, “Y.B. 13 Ed. lU, 9. pi. 5. 

L. B., 10 Ex. 337. 
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ancient customs concurring mth the Law of Nations in 
all countries. Great reverence is due unto law at all 
'times and hath been in all ages. Solon caused the 
Athenians to swear to the observance of his laws during 
the time of an hundred years. Licurgus did embrace a 
voluntary perpetual exile to have his laws observed by 
the Lacedemonians, until his return, intending never to 
ret urn and the Liomans did suffer their old law of the 
XII Tables though unjust in many points to decay little 
by little rather than to make a sudden alteration of it, 
tending to the contempt of law^s. Greater reverence is 
due to the Law Merchant which has always proved firm 
and stable. 

In practice the Chancellor referred such causes to be 
determined by a commission of merchants. Common 
Law began to recognise Law Merchant rather as a 
Personal Law 32 and 33 Ed. I. 377. Law Merchant, as it 
is a part of the Law of Nature and of Nations, is universal 
and the same in all the countries in the world. Y.B. 
8 Ed. IV 12. — Yelverton J. said he did not see why in the 
absence of authority the King’s judges should not resort 
to the law of nature which is the ground of all laws. 
Blackburn ^ writes that as the courts of the staple de- 
cayed away and the foreign merchants ceased to live 
subject to a peculiar law, those parts of Law Merchant 
which differed from the Common Law either fell into 
disuse or were adopted into the Common Law as the 
custom of merchants, and after a time began to appear 
in the books of Common Law. How this great change 
’was brought about does not appear, but though Bills of 
Exchange -were in common use among merchants in the 
13th century, the first mention of one is in 3 Coke's 
Reports. James I (Maynay v. Collins, case 7 P. 186). 
A new bill may be filed by leave of the court when the 
old one is lost. See also Y.B. 21 and 22 Ed. I, pp. 74—76. 
One B brought a whit of debt against G and pleaded 
according to Law Merchant. denied the words of 
the court and said he had paid part and gave boncl for 

^Contract of Sahy ISio, p. 208. 
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the rest ; and to prove that, he produced a tally and a 
good suit. Lord Blackburn i says: ‘ ‘There is no part of the 
history of English Law more obscure than that connected 
with the common maxim that the law Merchant is part 
of the law of the land.” The Chancellor 2 said : “ This 
suit is brought by an alien merchant who is come by safe 
conduct here, he is not bound to sue by the La^v of the 
land, to abide the trial of twelve men and other forms of 
the law of the land ; but he ought to sue here (in the 
Star Chamber) and it shall be determined by the Law 
of Nature in Chancery and he may sue from hour to 
hour for the despatch of merchants . ’ ’ 

To say that Law Merchant is a branch of the law of 
nations only means that it is free from the technical 
rules of the Common Law. Buller^ J, said : lex merca- 
toria is a system of equity and governed in all its parts, 
by plain justice and good faith. ” Blackstone said it was 
impossible that the maritime laws of any one realm 
should be sufficient for the ordering of affairs and traffic 
of merchants 4 . In Luke v. Lyde (2 Burrows, 887) Lord 
Mansfield said: '‘Maritime Law is not the law of a 
particular country but the general law of nations . ’ ’ 

The historical study of the doctrine of Consideration 
shows its delictual origin. In Herne’s Pleader (1657, 
p. 130) an ordinary form of declaration in assumpsit runs 
as follows : “ Notwithstanding the said defendant his 

promise and assumption little regarding, but meaning 
and intending him, the said plaintiff craftily and subtilly 
to deceive and defraud the said £9 : 10 (the price of the 
goods sold) according to his promise and assumption 
aforesaid to the said plaintiff has not yet paid or any 
ways contended.” 

Salmonds gays TheEnglishLaw of Contract assumes 
a compromise between two different and competing 

’Smith’s Mercantile LSui, “Master u. Miller I. S. I/. 
10th Ed., Introduction ; “Con- Gases 797, (lltli Ed.) 
tract of Sale,” p. 207. “1 Commentaries, 273. 

Mn M.B. 13 Ed. IV, 9. “Ewai/s, p. 196. 
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T henries of cGntractual obligation. There are two dis- 
tinct methods in which the law may deal with promises. 
The fir.st is the enforcement of performance or of payment 
of the pecuniary equivalent of performance. The second 
the enforcement of compensation for all injury caused 
by the making of a promise that has not been kept. The 
ditlerenee between these two principles of contractual 
oblisation appears more clearly in respect of the measures 
of damages for breach of contract. Adopting the first, 
the plaintiff (the promisee) should be put in as good a 
p^isitioii as if the contract had been performed. Aclopt- 
ifia: the second he should be put in as good a position as 
if f ile contract had not been made. The first principle 
looks to the result of the breach of contract merely : the 
second looks at the result of the whole transaction . ’ In 
the treatineiit of the doctrine both these principles are 
adopted. Has the plaintiff any right of action against 
tlie defeiidaiit at all ? If the answer is in the affirma- 
tive, he niiist show’ that he has suffered some legal detri- 
ineiit by relying on the defendant’s promise. The next 
qiiestioo is about the amount of damages to be awarded. 
This is measured by reference to the gain which the 
proinisee w’ould have made if the contract were perform- 
ed . The damages are assessed on the contractual princi- 
ple of giving compensation to the plaintiff owing to 
defendant’s default. 


The above view^ is supported by the study of decided 
eases. In the medieval period the action of assumpsit 
was very flexible and various agreements were enforced 
through this action if the plaintiff, could show that he had 
iiieiirred a detriment by relying on the promise. This 
generalisation was rendered possible (1) Owing to the 
keen rivalry for busine.ss among lawyers.There was a de- 
mand for an extended remedy on business agreements 
and pleaders were very eager to break the monopoly of 
ecele.siastieal jurisdiction in matters of faith and to 

equality with the court of Ghaneery. 
to the overlappmg of the forms of action In 

rolled ,n the Laws of England what diTOisity i, 
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between a eontractj a concor.d a proMise, ete. Tke 

law looks to the efect the matter- argued, and not 
to teriiis.’ 

i 

TJic g'encr^;! id.69< of Goiisiclcration. was formed about 
the middte of the Igth century. At that time nudum 
'pactum had lost its old meaning. Nudum pactum was 
used to express an agreement which was not made by 
speciality, in order to give validity to an action of 
Covenant. The word Consideration was employed in 
the technical sense by the lawyers of that time. Early 
writers are fond of using the words Considerare consi- 
deratio, meaning judgment of a court of justice. In the 
judgments of Common Law the use of the words ‘ it is 
Considered ’ is very frequent. By the Judicature Act, 
1873, judgments are said to be adjudged. 

In the Year Books there is not a single case dealing 
with the doctrine of Consideration during the first half 
of the 15th century. In 1336 Y. B. 10 Ed. Ill, p. 23, the 
phrase quid pro quo is mentioned for the first time. 
Continental documents do not contain this word at all. 
In 11 and 12 Ed. Ill p. 586, the words quid pro quo occur. 
The facts were that a writ of debt was brought against 
one and he counted that the plaintiff by Covenant bet- 
ween him and the defendant had been made his attorney 
for ten years taking 20 shillings for every year which was 
in arrear. Pole : — ‘ This count begins by a Covenant 
and ends with a duty, judgment of such a count was 

warranted.’ This objection was overruled. Pole : 

‘ He has nothing showing the Covenant.’ Scharshulle : 

‘ If one were to count simply on a grant of a debt, he 
would not be received without a speciality ; but here you 
have his service for his allowance of which knowledge 
may be had and you have quid pro quo.' Whereupon 
Pole waged his law that he owed nothing. In (1439) 
Y.B. 37 Hen. VI, p. 8, pi. 18, the decision of Hanvars J. 
shows that he had grasped the main idea of the modern 
doctrine of Consideration. The two points are : (1) that 
when a person does something at the request of another. 
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the law does not ask whether it is for his apparent bene- 
fit but assumes that it is of. some value, and (2) the words 
quid pro quo express that meaning. In Y.B. 37 Hen. VI 
13 pL 3, an assignment of debt (not being by way of 
satisfaction for an existing debt) was no Consideration 
'{quid pro quo} fov a bond, for no duty was vested in the 
assignee. The Court of Chancery held that the bond 
must be delivered up. In Y.B. 3 Hen, VI 36 pL 33 action 
of assumpsit was brought against a contractor for not 
building a mill as required by the promise. The defend- 
ant pleaded that there was no express term of payment 
for the work done. The court upheld the plea. Bren- 
cheslev J- said, ‘ Peradventure if he had counted or 
mentioned in the writ that the thing had been commenc- 
ed and, owing to negligence, it was left unfinished, it 
would have been otherwise.’ Babington C. J. and 
Cockaine J. were in favour of the action. The ground 
of the decision seems to have been that there was 
no contract of service to create a duty to do the 
worki . 

In Doctor and Stueent^, the notion of nudum pactum 
Is given. A nude or naked promise is where a man 
promiseth another to give him certain money such a day, 
or to build a house or to do him such certain ser- 
vice and nothing is assigned for the money, for the 
building, nor for the service ; these are called naked 
promises because there is nothing assigned why they 
should be made ; and I think no action lieth in those 
cases, though they be not performed. Also if I promise 
to another to keep him such certain goods safely to 
such a time and after I refuse to take them, there lieth 
no action against me for it.” The word Consideration 
is mentioned in Doctor and Student, e.g. : But if his 
promise be so naked that there is no manner of Con- 
sideration why it should be made, then I think him 
not bound to perform it.” But the word Considera- 
tion in that dialogue is not used in the technical sense. 

Abr. 593, pL 7, II e. 24. 

citing 17 Ed. IT. 6. 
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InSharington^. Strottoni there is a full discussion of 
Consideration by that name. The point at issue was 
whether natural love and affection constituted a good 
Consideration to support a Covenant to stand seised to 
uses. It was decided that the Consideration of natural 
love and affection was sufficient as between kindred to 
support a Covenant to stand seised. This case shows . 
that uses were recognised and enforced before the 
Statute of Uses was passed. 

The case also suggests that the general concep- Did the 
tion and name of Consideration might have origi- . 

o o originate in 

nated in the Court of Chancery and that the Law Chancery ? 

of Uses had been imported into the Law of Con- 
tract rather than that it was developed by Com- 
mon Law Courts. If we are right in holding that 
the doctrin '! of Consideration is of Chancer v origin 
and was developed out of the Law of Uses, it is quite 
natural to suggest that it is very closely connected with 
the Eoman Causa, This view was first put forward by 
Sir F. Pollock. Salmonds gives reasons for the adop- 
tion of this view. He says that the idea of Consideration 
was introduced into the action of assumpsit from without 
and inquires into the origin. The idea of Consideration 
was first applied in courts of equity and was the most 
important part of the doctrine of Uses. When convey- 
ance was made by transmutation of posseKSsion as a 
feoffment with livery of seisin, a fine, a recovery or a 
Consideration was not required to support a use declared 
upon the instrument, for at law feofier had parted with 
his interest, and there was no equity or reason why the 
Court of Chancery should, against the expressed will of 
the donor, ta’ e the u:e from the donee, and give it back 
to the donor. In other words, uses, annexed to a per 
feet gift, however gratuitous, were enforced. 

■wh iice tkere was no transmutation of possession it 
different. Becon in his reading of the Statute of Uses 

(p. 14) says : “No Court of Gonecience will 

, ' ' ■ . ; '■" if; -ff '-f' 

’ Plowden’s Report Mich. p, 213. 

■'Term, 7 and 8 Eliz. p. 298.';, , . 
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^ i tliou^ii 1jii6 8;jpjpG^i hgvgi* so 

elearlv where it is not executed or sufficiently passed by 
law. When there was a valuable Consideration, a 
parol promise or declaration of uses was, it seems, always 
enforced.” In Covenants to stand seised to uses 
In conveyances without declaration of uses, and in 
alienation of land subject to uses, Consideration was 
required. Equitable jurisdiction was exercised in the 
Law of Uses. It is quite possible that the jurisdiction 
was exercised in the case of contracts which required 
Consideration. There are reasons for believing that 
Consideration was originally in equity, as it subse- 
c|iieiitly ivas at law, a principle of contract. There was 
equitable jurisdiction in contracts, e,g, in Y.B. 8 Ed. IV. 
4 the Chancellor claimed to exercise jurisdiction over 
suits -pm fidei laesione. In 21 Ed. IV. 23 Fairfax J. 
urged that the action should be extended to prevent the 
Chancellor from interfering. In Diversite de courts 


Chance rie) it is enacted that a man can have 
remedy in the Chancery for Covenants without 
fialty, if the party has sufficient proof of 
Covenant without remedy at Common Law.” 
Y.B. 1 Hen. VII. Fineaiix J. held that an action 
w oiild lie for non-feasance and there would he no 
necessity for a subpoena. Brooke i says: But by 

reniedy he would get nothing but damages • 
by subpoena, as it is said, the Chancellor 
may compel him to convey the estate or imprison 
iim. The jurisdiction is recognised in Doctor and 
student^ on the ground of conscience. Spence 3 says, 
bills for specific performance of contract for sale of 
land (for which damages were not substitute) are 
amongst the earhest that are recorded in the Court of 

. V would be more readUy 

ei am, as it was analogous to that by which a 


‘ Abndgem^n.t : “Tr^pass on 
the Case”, p. 72. 

'“Bial. 1, ch. 21. 

“I Equity, p, €4g. 


and 


'‘CoZ. II.' 2 
Lord 


temp. 


j-iutu. ouai.es V, 

bridge, eZaZ. U., p; ; 26 . 


Rich. 11 
Fel- 
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person who entered into a contract by bargain and 
sale was held to be trustee for the bargainee. The 
early bills in Chancery show that the term Consi- 
deration or Cause was used in reference to contracts 
in the reign of Edw. IV. There is nothing to show that 
the word Consideration was used in its technical 
meaning. 

The question is often put as to the source from which Soiree from 
equity derived it. The general answer is that it is of EqiSty 
civil law origin. Money paid or property delivered derived the 
sine causa was invalid. In the Digest i it is stated, 

(Ulpianus, on Sabinus), ‘ There is a right of Condictio 
in the following ca8es:(l)where a person makes a promise 
without ground or where he pays what was not owing. 

Where, however, he has promised without ground, he 
cannot bring a condictio for values which he never gave 
but only for theo6%a^^o itself 2 . (2) Whether the pro- 
mise was made without ground at the outset or there 
was a ground for the promise which is exhausted or has 
failed, the rule is that it is a case for a condictio. (3) It 
is acknowledged law that a condictio for anything can 
be brought against a man only where it has come to his 
hands either on no just ground or under circumstances 
which come to the same thing.’ This rule was applied 
to formal and informal contracts. Causa was not 
restricted to quid pro quo, for it was not required for a 
stipulation. It included any adequate motive or reason. 

If a promise was made under a mistake, or for a Con- 
sideration which failed, it was invalid. 

In Canon Law the distinction between pact and con- oanon Law. 
tract was not kept, and this was the prevailing rule in 
Europe. Stair says: “ The Eomans would second none 
with their civil authority but such as had a solemnity of 
words by way of stipulation or unless there was an 
intervention of deed or thing beside the consent, or a 
contract allowed of law, or such other paction as 
specially confirmed, wiShout all of whichit was called 

^Book XIL ch. 7. 1. ^Jnsiimtes h 10, 7, 
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Various 

ViewSr 


midum imctum. We shall not insist on this because the 
coiimioii custom of nations hath resiled therefrom, 
following the Canon Law by which every paction 
prodiicetli action.’’ In Scotland a special statute of 
Session |Nov. 27, 1592) was passed which rendered all 
pactions and promises effectual and binding in a Court 
of Law. The Canon Law gave prominence to causa. 
Molina, a jurist who flourished in the 16th century, gives 
several exaniples of the rule ^ . 

Salmoiid states that ' it is most probable to suppose 
that the rule in question entered Common Law from the 
Canon Law and through equity.’ This view is strength- 
ened by the fact that Chancellors were as a rule selected 
from tiie ecclesiastical body in the early period of history. 
Allies does nor accept this view : (1) He admits that the 
word Consideration w^as first used in equity, but it was 
not mveii the technical meaning before the 16th century 2 
(2) Consideration in its essence, whether in the form of 
debt or detriment, is of Common Law growth. Uses 
arising from bargain or Covenant are of later introduc- 
tion and cannot have any influence on the Law of as- 
sumpsit. In Y. B, (1505) 21 Hen. VIII. pL 30 the 
question of uses arising out of bargain was discussed. 
In Sharrington v. Strotton 3 it was decided that Con- 
sideration of blood was not sufficient to create a use. 
Ames, on the contrary, is of opinion ‘ that the Con- 
sideration in Common Law action of assumpsit was 
borrmved b^^ equity in order to enforce oral uses by 
bargain. The bargain and sale of a lease and agree- 
ment to stand seised were not executory contracts but 
conveyances.’ At law it w^as not possible to sue the 
bargainor or covenantor. The grant of the use was 
assimilated to the grant of a chattel or money. A quid 
pro quo wras required to a transfer of a chattel or a 
debt as it was also necessary in grant of a use. 

^DeJustitia, Bispul;, 257 . eery in the reign of Mizahem 

^31 Hen. YI. Fits, Ab. pi. L'XVIII, (fo. ed.) 

23, Fowler iwardby, «( 1565) Plowden, p. 295. 

dar of Froce&dings in Chan- 
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Justice Holmes is of opinion that the origin of Consi- Holme’s 
deration is nothing else than a generalisation from the 
technical requirements of the action of debt. He says ^ 
that ‘ a careful consideration of the chronological, order 
of the cases in the Year Books will show that the doctrine 
was fully developed in debt before any mention of it in 
equity can be found.” One method of proving debt 
was by oath of sufficient men. Compurgation was one 
method of defence ; this was wager of law. These men 
were what we find termed in medieval practice the good 
suit- Holmes tries to show the connection between the 
good suit or secta of medieval days with the modern 
doctrine of Consideration. He says 2: ‘‘ The single fact 
that a Consideration was never required for contracts 
under seal, unless Pleta is to be trusted against the great 
weight of nearly contemporaneous evidence, goes far to 
show that the rule cannot have originated on grounds 
of policy as a rule of substantive law. And, conversely, 
the coincidence of the doctrine with a peculiar mode of 
procedure points very strongly to the probability that 
the peculiar requirement and the peculiar procedure 
were connected,” The rule,” he adds, ‘‘ that witnesses 
could only swear to facts within their knowledge, coupled 
with the accident that these witnesses were not used in 
transactions which might create a debt, except for a 
particular fact, namely, delivery of property, together 
with the further accident that this delivery was 
quid pro quo^ was equivalent to the rule that when a debt 
was proved by witnesses there must be quid pro quo. 

But these debts proved by witnesses instead of by deed 
are what we call simple contract debts and thus begin- 
ning with debt and subsequently extending itself to 
other contracts is established our peculiar and most 
interesting doctrine that every simple contract must 
have a Consideration.' ^ ^ ^ ^ ^ ^ ^ ^ ^ 

The mode of proof soon changed but as late as 
reign of Queen Elizabe-fla we find a trace of this original ^^^^^^^^^^^^^^^^^^^ 

yOommon Law, p. 253, - 
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connection. It is saidi ; “ The Common Law requires 
that there should be a new cause (Consideration) whereof 
the country may have intelligence or knowledge for the 
trial of it, if need be, so that it is necessary for the public 
weal.” Lord Mansfield saida : “ I take it that the 

ancient notion about the want of Consideration was for 
the sake of evidence only for when it is reduced to writing 
as in Covenants, specialities, bonds, etc., there was no 
objection to the want of Consideration.” If it should 
be objected that the presiding argument is necessarily 
confined to debt, whereas Consideration is required in all 
simple contracts, the answer is that “ in all probability 
the rule originated with debt and spread from debt to 
other contracts 3”. It is not clear that the proof per 
sectam had become of any value in the King’s Court, at 
least before Common Law had been firmly recognised 
and established ; Glanville says'*; ‘ Debt arising either 
from a purchase or a borrowing are usually substantiated 
by the general mode of proof in court ; in other words 
either by writing or by duel.’ Braeton s says : likewise 
not by a secta which may be made through one’s house- 
hold and intimate friends, for a secta does not constitute a 
proof, but it raises a slight presumption and it is over- 
come by a proof to the contrary and by a defence at law. 
In answer to this. Holmes® says it is no doubt true as 
Glanville says (X. c. 17) that the usual mode of proof 
was by writing or by duel, and the King’s Court did not 
generally give protection to private agreements made 
anywhere except in the Court of the king. ‘ But it can 
hardly be that debts were never established 
by witnesses in his time, in view of the 
continuous evidence from Braeton onwards.’ He 
also- says the good suit of the later reports 
was the descendant of the Saxon transaction 
witnesses as it has been shown that Glanville’s 

^ 'Sharringtoa u. Strotton, ■'‘Holxnos Common Law, p. 259. 
Plowden 298, p. 302. e. 17. 

^Pillans V. Van Mierop, 3 “f. 400 b. a. 9. 

Burrows, 1663. 1669. <>Oommcn Law. p, 267. 
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seclu was. A himdred yoars later, Bractioii shows that 
the seckt had degenerated to the retainers and household 
of the party, and their oath could raise but a slight 
iircsiimidiion. '['lie view of Justice Holnies is summed 
up thus tile quid jjro quo of debt was the true origin of 
the doctriny of ('lonsideration. There is a very power- 
ful iuflucuee of the |ieculiar function of secta and the 
trail sac tion — wit 1 1 esses of An gl o -N orm an procedure 
which have contributed very largely to the develop- 
ment of the doctrine. 

The above view has been criticised by eminent writers. Maitland’s 
Pollock and Maitland give their dissent from the view 
because, the demand for seda was not confined to 
action of debt. .4uy person who felt himself inj ured by 
any tortious act such as assault must produce a seda, 
and it is not pos.sililc to have official witnesses or trans- 
action-witnesses near at hand. There is no ground to 
believe the statement that in. those days every private 
trausaction, such as bori-owing, w.'as done before official 
.witnesses who must be I'.resent during sueh occasion ; 
from the cases it is eleai' that tlie doctrine of Considera- 
tion had not originated during the pei'iod mentioned. 

Anotiior critic is Salinond who?- says that the view Salmond’s 
advauoed liy .! ustice liolmcs that tlie modern rule as to Crilioism- 
Cou.sidcratiim is merely a modificatiou of the ancient 
requirement of quid pro quo in action of debt cannot be 
accepted because ; (1) sucli a view is founded on mistake 
as to the original contents of the idea of Consideration. 

(2) There is a very great gap between the idea of Consi- 
deration and the idea of quid pro quo. (3) In the action 
of delit quid pro quo was rendored necessary ; while 
CoTisidoration as an, element o,L agreement enfoiced by 

law was first required in assumpsit. 

Langdell » brings out the difference very ctearly. ‘ In Lansdell’s 
debt,’1ic says, ‘ the Considoratioii must inure to the 

% 

TMW, yo\. n, ■■'Summm-y oj Law of Or, n- 

210 , ' 64 > 

‘^JSissays, 'pp. 221—223. 
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benefit of the debtor, while in assumpsit it may inure to 
the benefit of the promisor or of some third person or to 
the benefit of no one. It was by degrees that this differ - 
enee between debt and assumpsit was develo^Ded. Th-O 
doctrine of Consideration had been established in the 
law of property before it appeared in the law of contracts . 
It is scarcely probable that it was derived from tlie 
action of debt. It is commonly supposed that tiic 
modification by which quid pro quo became Consideration 
was the recognition of detriment to the promisee as well 
as benefit to the promisor. But Prisot^ C. J. added 
that in the case of goods sold, though not of land, the 
buyer may take the goods. This follows from the theory 
of reciprocal grants.’ These two ideas lived quite in- 
dependently of each other. In Y.B. 27 Hen. VIII. 24 it 
is stated ' I understand that one cannot have a writ of 
debt, except when there is a contract, for the defendant 
has not quid pro quo^ but the action is founded solely 
on the assumption which sounds merely in Covenant/ 
In Sydenham v, Worthington 2 the facts were that A an 
attorney of B became bound for B at his own instance* 
A was forced to pay the money. B undertook to dis- 
charge A therefrom. Held, that the action lay in 
assumpsit ; it was not necessary that they should con- 
tract at the same instant ; but it sufficed if there w£ts 
inducement enough to the promise and although it was 
precedent, that was not material, otherwise in debt it is 
requisite that the benefit come to the party, otherwise 
for want of a quid f ro quo debt does not He. From these 
cases it appears, says Salmond, that it is not possible 
to say that assumpsit is a mere modification of debt. 

These two cases are quite distinct and have different 
sources. 


Ames Starts 
a new 
Theory. 


Ames says 3 : “ That the theory of Consideration is a 
modification of quid fro quo is not tenable. .On the other 
hand, the Oonsideration of ludcbitcitus AssuTTijpsit was 
identical with quid quo^ and not a modification of it. ^ ^ 


B. Mich. 37 Hen. VI. 8 

pi. 18. 

“27 and 28 EUz. Dyer 272 n. 


*25 Law Magazine and Re- 


‘oiem, p. 151. 
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On the other hand, he says ; '' the Consideration of detri- 
ment was developed in a field of the law remote from 
debt and in view of the sharp contrast that has always 
been drawn between special assumpsit and debt, it is 
im|)ossible to believe that the basis of one action was 
evolved from that of the other.’’ 

The view that the doctrine of Consideration was 
borrowed from Equity as a modification of the Roman 
Causa is advanced by Salmond who is of opinion that 
the idea of Consideration was first introduced into action 
of assumpsit from outside. It seems, he writes, pretty 
clear that the idea in question received its first applica- 
tion from the Court of Chancery where it formed an 
essential part of the equitable doctrine of uses. The 
principle was very largely used in equity. Good Consi- 
deration was required in covenants to stand seised to 
uses ; in conveyances without declaration of uses ; and 
in the transfer of landed property subject to uses. The 
doctrine of Consideration was used largely in equitable 
Jurisdiction but its application was not confined to it 
alone ; because there are cases which show that Con- 
sideration was a principle of contract also. 


Ames does not accept the view of Salmond and says 
that the word Consideration was doubtless used in equity 
but it had not acquired its technical meaning before the 
16th century, e.g. Y.B. 12 Ed. IV. Mich. pL 2, per Coke, 
shows that the word Consideration had not acquired 
its technical meaning at Common Law. Y.B. 20 Hen. 
VII. Mich. pi. 20 contains the expression “ bargain on 
autre Consideration.” Eoscelin v. Sheldon, decided 
in 1557, contains the following:^ — ‘‘ A promise is said to 
made ‘ in Consideration ofs.V” Pole Richard 
contains the ex|)ression— resignation of a benefice for 
‘ divers causes and Consideration.’ In I533^Hale said, 

’25 Law Magazine and Me- Fowler v. Iwardby, I Gal., eh. 
mew,-p. 151. ■ LXVni; Y.B. 20 Hon, yil. 

•’See also Y.B. 31 Hen. VI. 10 pi. 20.^^^^ ^ ^ ^ 

Fitz. Ab. Sub. p. pi. 23; «1 Gal.; oh LXXXVllI. 
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Harriman’ 

Yisw. 


‘‘ A man cannot clian^e a use by a Covenant whicli is 

o 

executed before, as Covenant to be seised to the 
use of W. S. because until Slieninston v. Strotton^^ 
Consideration of blood was not sufficient to create 
a. use.” Consideration in its essence, wiietlier in 
the form of detriment or debt, is ■ a Common 
Law growth. Uses arising upon a l3argain or 
covenant were introduced after the action of 


assumpsit was settled and so cannot have produced any 
infiiience upon it at all. In Y.B. 2-1 Hen. VII. 18 pL 30 


the action of assumpsit was quite .settled. In 1505 the 
validity of uses resulting from a bargain or covenant was 
in dispute ^ . The doctrine of Consideration was not 
borrowed from equity at all, but on the contrary z\mes 
seems to suggest that the Consideration which gave 
vaiidit}’ to parol uses by bargain and agreeineiit was 
borrowed by eoiiitv from the Common Law ; because 


the bargain and sale of a use, as well as the agreement to 
stand seised, were not executory contracts but convey- 


ances. Vo action could be brought against a bargainor 
or covenantor s. The absolute owner of land was 


conceived of has having in himself two distinct things, 
the seisin and the use. He could make livery of seisin 
and retain the use ; gradually he got the right to grant 
away the use and keep the seisin. The grant of the use 
was further more assimilated to the grant of a chattel 
or money. A quid pro quo or a deed was essential to the 
transfer of a chattel, or the grant of a debt so it was 
argued that there should he quid quo in the grant of 
a use ^ . 

HarrinianS says: ''The doctrine of Consideration grew 
iq3 by more or less accidental and obscure historical 
evolution in the juridical process of f urnishing remedies 
in the theory of the action of assumpsit. The judges 
were influenced by the maxim en nudo ‘pacto non oritur 

‘^Bacon’s Laiv T r c ts, 
‘‘gtatute of Uses,” p ^05. 

^CoTJracts -p. 118, 2nd. ed. 
(Boston Mass) 1901. 


^Decided in 1566. Plowden 
298. 

“ Brooke, Ahridgenmit Feoff* 
p, 54:. 

■^Plowden, pp. 298, 308. 
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actio and by analogy of gif in action of debt 
and by delictual analogy of trespass on the case, which 
required a remedy -where there wars a wrong done,” 
According to him the sources of the idea of Considera- 
tion are : (1) action of debt, (2) action of assumpsit 
in Common Law Courts, and (3) the peculiar doctrines 
■which were* prevalent in Courts of Equity in their 
application of equitalile relief. 

Mrirkb}"^ says : A contract under seal is enfoceable Markby’s 
without Consideration ; a contract not under seal is not 
enforceable without Consideration ; it is entirely in- 
different whether Consideration is of any value or not. 

The only rational and consistent explanation of these 
things is that the question is reallij one of form. The 
being under seal or not is as inirelv a matter of form as 
can be, and how can it be a matter of substance to re- 
quire as a Consideration that vliicli may be absolutely 
of no value. As a matter of form, these things are both 
important. The form of a deed is a sure indication that 
the parties contemplated a legal relation, the form of 
a bargain or giving a quid qrro quo is not conclusive but 
a useful indication of the intention of the pcxrties to 
create a legal relation ; but it is erroneous to conclude 
that no legal relation can be established without Consi- 
deration . ’ ’ He is of opinion that it is i mpossible to apply 
this doctrine of Consideration as a test of legal liability 
with consistency and justice. It can be regarded as an 
indication but not a test to show that the parties 
when the}^ w^ere entering into a transaction had 
intencled to create a legal relation. 

x\nson2 says, the true function of Consideration is Anson’s 
evidence that a promise was intended to be binding. 

It is a hard matter, he says, (p, 60) to say how Considera- 
tion came to form the basis upon which the validity of 
informal promises might rest. ‘‘ Probably l^tie quid pro 
quo which furnished the ground of an action of debt and 
the detriment to the promisee on which was based the 


Mefyients, of Lew, 5th ed., 
p. 312. 


- ContfCGts, 7 th ed. , p. 1 04-» 
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OeLictual action of assumpsit were both merged in the 
rA crPTieral conception of Consideration as it was deve- 
::: ::rrchancery" • The Chancellor was accustomed 
to inquire into the intention of the parties beyond the 
form or even in the absence of the form by the rules of 
( bmmon Law that the intention should be displayed 
and he would find evidence of the meaning ot men 
L -nractical results to them of their acts or 


promises. 

Pollock 1 says: “ There may have been a greater com- 
plication of influences than we can now trace in detail. 
It is certain on any view that it was long before assump- 
sit got clear of its association with tresspass and was 
understood to be in substance an action of contract.” 
The action of assumpsit was trespass on the case, an 
action for damages, incurred by the plaintiff because 
defendant failed to carry out his duty, which he assumed. 
The action of deceit was founded on the actual damage 
which the plaintiff suffered owing to the fraud or deceit 
of the defendant. In this action of deceit we have 
detriment to the promises — ^loss of some legal advantage 
as opposed to disappointment of an expectation which 
is the most important element in the meaning of 
Consideration. . : 


. 1'iC‘S * S tr©ss 

CJll 


Ames has laid great stress upon this part of the history . 
He writes : At the present day it is just and expedient 
to resolve every Consideration into a detriment to the 
promisee incurred at the request of the promisor. But 
this definition will not he true if we examine the cases 


of the 16th century. There were two separate forms of 
Consideration : (1) detriment, (2) precedent debt. 

Detriment was established in substance as early as 1504. 
There is no case before 1542 in which a promise to pay a 
precedent debt was discussed. These two species have 
di.fferent origins. The history, of detriment is closely 
connected with the^history of assumpsit. The origin of 
Consideration based on a precej^ent debt is to be found in 
indebitatus assumpsit.’’ • 


^Law of Contracts. 
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In Y.B. 43 Ed, III. 6 pi. 11 action was brought 
against a surgeon who undertook to cure the 
plaintiff but who unskilfully treated the patient 
and injured him. In EashdelFs Entries, (1596 fo. 3,) 
the defendent was summoned to ansAver “why 
when the said had undertaken {su])er $e assicmpsisset) 
to shave the beard of B well and skilfully with a 
clean and wholesome razor, the said A shaved the 
said B so negligently and unskilfully that the face 
of B became diseased.” In these cases the plaintiff 
seeks to recover damages for injury done to his 
person or property caused by the misconduct of the 
defendant. In the pleadings it was stated in every case 
that the defendant undertook to do a certain thing but it 
was quite unnecessary in the count because actions 
sounded in tort. Consideration was never required in 
the law of tort. In Powtuary v, Walton i action was 
against a farrier who undertook to cure the plaintiff’s 
horse and owing to negligent treatment the horse died. 
In the action it was stated ' action on the case lies on 
this matter without alleging any Consideration, for 
negligence is the cause of the action and not the assump- 
sit.’ The gist of the action is tort and not contract. It 
is the peculiarity of early law that it does not recognise 
any general duty of taking care or any general liability 
for negligence. To render a man liable for quasi tres- 
pass of negligence, it was necessary to show the existence 
in the particular case of a special duty of diligence. 
Such a duty may arise by law or contract. Holds- 
worth 2 says : '' The law annexed a new liability in tort to 
certain states of facts on grounds of public policy, and 
the law allowed a liability in tort to arise when a person 
had caused by the manner in which he fulfilled a duty 
which he had undertaken (assumpsit) to perform. In 
the first case the plaintiff brought trespass or •deceit on 
the case” Salmond^ says ; Trespass on the case was 
applicable to the case of damage * to the person or 

n598 1 HoU Ab. 10 pi. 5. p. 206. S 

^Hist. of Eng Law., Vol III. 
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•operty of the plaintiff. But deceit on the case incliKled 
in which the plaintiff had suffered injury by acting 
on tire reliance of the promise of the defendant.’’^ Me- 
diaeval Society was represented as consisting of di tterent 
classes of men'oheying particular laws applicalile to tlun'r 
class. The King, the peer, the knight, the yeoman, the 
villein, the merchant, the labourer, the artisan, otc., says 
Holclsworth, occupied definite and legally fixed pi;ice.s 
in the hierarchy of society. There were peculiar rules 
binding on each class. In the mediaeval period fherc 
were differences in the structure of society. I’ersous, 
like Innkeepers, or Common keepers, or persons like 
Smiths or Surgeons, were regarded as hound l)y their 
calling to show a certain degree of diligence and .skilb 
If the V failed to show that degroo of ski! , they were 
liable to action of trespass for negligence. Tlie gronncl 
of allowing on action in tort was public policy 
tlie persons vvdio professed a particular calling must; sliow^ 
a proper amount of skill and care. Holnics ■ sa\'S ; If 
damage bad been clone 1,')y the act or oniission ol' 1 -lu^ 
defeiiclant in tbe pnrsiut of some <3f the nioi-e corn- 
moil callings, siicb as that ’of farrier, it seems i.liat 
the action could be maintained, without laying an 
assiiinpsit' on tbe allegation that he was a crorn- 
mon innkeeper-”. Blackstone^ says: Evcviyai^ 

who undertakes any office, employ raent, trusi;, or* 
cbit}^, contracts with those who ernploy or 
him to perform it with integrity, diligence a-nd skill. 
And if by bis want of either of those q ualities, an v in jnr'y 
accrues to individuals, they have, therefore, theii’ i’<‘nu‘dy 
in damages by a sjieGial action on the Ccase. SucVh per 
sons are said to he liable by the law and custom of !h!iig™ 
land.” The allegation did not so much, imply tlie exis- 
tenoe of a special xDrinciple as state a proposition of In.w 
in the form which was then usual. In 12 Coke, Mivport^^' 
|). 64, it is stated that ^ the j udges were sworn to <vxectite 
justice according to the law and custom of England^ 

^Co^7^7no7^ Lew. p. 164, . ■>CW. Yol. lU. p. 1CI3, 

•^Y.B. 11 Hen. lY. 45. 
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Salmondi criticises Ames’s view because there is a gaimond’, 
very great difference between the idea of detriment to Crife ism 
the promisee and the idea of Consideration. These two 
ideas cannot be identical, much less can one be said to 
be the logical development of the other. In an action 
of deceit there is detriment but we cannot call it Consi- 
deration. The Consideration of precedent debt and 
moral obligation cannot be explained by this theory. 

He tries to explain that Consideration in action of 
indebitatus assumpsit is identical with quid pro quo in 
debt. But a pre-existing debt cannot be quid pro 
quo. Also the theory fails to explain how quid pro quo 
entered into the action of assumpsit. 

Jenks suggests that the doctrine of Consideration is a jenk’s 
compound doctrine of which the positive side (recom- Theory, 
pense or benefit to the promisor) is a reflection from the 
original character of the older action of debt, while the 
negative side (detriment to the promisee) is merely a 
slight antedating of the damage which was necessary to 
support action of case 2 . 

It is quite clear that any attempt to trace the doctrine Conclusion. 
01 Consideration to a single source is to ignore the history 
of the time during which it has gradually developed. 

It was not introduced into English law like any Act of 
Parliament, on a particular dav by any sinc'le individnsl 

All these conceptions must be ;etasid; The doctrine is 

the result of growth and progress . It has grown with its 
growth and strengthened wish its strength. It cannot be 
studied alone. We must, for a time, look at the state of 
law in its infancy. Prom a simple society, there has 

emerged the complexity of great commercial enterprise. 

The rude requirements of our ancestors have given place 
to the complex demands of a highly civilised society. 

This doctrine was formed by gradual process to suit the 
requirements of the people. Hence it is ndt right to 

expect one process, working in one direction only. The 

pp. 223-224. oftheBoetrineofCosidera- 

^ A Short History of English tion by Edward Jenks. 

itiio, p. 140, 1912, also Bistory Chapter III, published in 1390. 
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-T>irit of adventure, , economic progress and the stern 
common sense of lawyers and judges have contributed 
iarwely to the unique position which the doctrine occupies 
hi the legal systems of the world. It is a mistake to 
regard Consideration as a mere matter of proof, e.gr. 
writing and witnesses, as in the continental legal system, 
because in English Law, however clear and' positive the 
evidence given to show that the agreement was made, 
the Court will not enforce it, unless and until it is clearly 
.shown that the detriment of some legal right was suffered 
by the promisee at the desire of the promisor. In this 
respect the English doctrine stands alone. We have 
seen that the view that it was imported from without, 
from the Boman Causa, cannot be accepted, because 
there is no real foimdation for that view, except the use 
of the term nucTa pacta. We have seen that during the 
time of Bracton, Roman terminology was frequently 
used , but the meaning was quite distinct. It is suggested 
that the doctrine of Consideration was derived fron the 
loan-money of the Lombards who entered into commer- 
cial transactions very frequently. But this view is not 
f ree from difficulty . 


The doctrine as it is found to-day is to be traced to the 
middle of the 13th century, and the writ system was 
gradually so applied as to do substantial justice without 
impairing procedure. This point has been clearly 
brought out from the decided cases. In an archaic 
society the remedy is everything and the right nothing. 
The interest of the lawyer is to find out the rivht 
remedy. The maxim is not i ivhere there is a right, 
there is a remedy, but where there is a remedy, 
there is a right. Bence it is correct to say that the 
doctrine began in procedural law. As the spirit of 
commerce and enterprise led to the conquest of new 
countries, it became necessary, to adapt the procedure 
to the requirements of the people. Gradually the doct- 
rine became part of the substantive law of contract and 
property . This assimilation was brought about by the 
gradual process of development that went on durinv 
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tli 0 14 til and 15tli centiiriowS. Coiimion Law was forniGd 
and the King’s justice firmly established. Merchant 
from foreign lands came to England and wanted speedy 
remedy. The Law Merchant was made part of the 
Common Law about that period and contributed to 
the recognition of the principle that parties should not 
be forced to carry out their promisee unless the other- 
party had suft'ored detriment by relying on the 
representation. Thus the doctrine satisfied the wants 
of the parties and at the same time prevented them 
from entering into binding engagements without 
mature thought. 



CHAPTER 111. 


THE PRESENT ENGLISH DOCTRINE OF 

CONSIDERATION. 


pisliiitili' fi'oni whi(jli the (lefciulMiil. 
of the word •'leHves a benefit oi' aclvantiige, or any labour, detriment, 
Considera- or inconvenience .sustained by tlio jdaintiff, lioweveit 

small the benefit or incoiiveiiiencc inay lie, i.s a sufluacnt 

Gonsidexation if such act is perforinctl or such, in(H)n- 
venicnce suffered Ixy the plaintiff' with tlu! consenf., 
either extxrse.s or implied, of the doftmd.'int or in tlie 
language of pleading ‘ at the .special in, stance and 
reque.st of the defendant^ 

Consideration is a cau.se or occasion meritorious 
recpxiring a mutual reeompen.se in deed or in law3 . 

A valuable Consideration in the sense of the law ma v 
consist either in some right, interest, profit, or Ixmefit 
acciuing to the one party or so.me forbearance, detri- 
ment, lo,s.s or re.spon.sibility given, suffered or undtu'f.aken 

by the other^ . 

Consideration is the price, motive or matter of indi,ice. 
mentof xi contract which mvist be lawful in itsx'lf 

Ihe Consideration in a eontraet, <!on veyanee or other 
legal tKinsixction is tux act or promise by which some 
right, interest or benelit accrues to one party tn- f)y wiiieh 

cd.' m’r; T % con^ Vol. 1. 

■•■'sVinpr’s Ahrithi mnti “ Aetion on the 

.vincrB AbnthjMmi, p.^ ease AsHumpsit,” B t-lf,. 

' WiirUm'H L<w) Lcximi. 


“A diy(j3t of thu Lam of 
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some forbearance, detriinentj loss or responsibility is 
given, suffered or undertaken by the one and in return 
for which the party who receives the benefit or for 
whom the detriment is suffered, promises or conveys 
something to the other i . 

Consideration is the material cause, quid pro quo of 
any contract without which it will not be effectual or 
binding 2 . 

Consideration is that which the Greeks called the 
material cause of a contract, without which it would 
not be effectual or binding ^ . 

Any act by which the person making the x^romise has 
benefit or the person to whom it is made has any labour 
or detriment is a sufficient Consideration ^ . 

Consider, Latin considerare, look at closely, observe, 
meditate. Originally, it is supposed, an augurial term, 
observe the stars. Gona Sidus {sider), a star, a 
constellation. In Law Consideration means that which 
a contracting party accepts as an equivalent for a ser- 
vice rendered ; the sum or thing given or service 
rendered in exchange for something else, or the sum, 
thing or service received in exchange for something 
the price of a promise or a transfer of property. 
This may consist either in a benefit to the promisor 
or a burden assumed by the promisee or both 5 . 

Consideration is regarded as recompense or equivalent 
for what one does or undertakes for another’s benefit ; 
in the Law of Contract it means the thing given or done 
by the promisee in exchange for the promise. That 
thingmay itself bea]promise^ . * 

At first the word Consideration had not acquired any 
technical meaning and was used as an equivalent for 
motive. Gradually it began to be used in a peculiar 

^Sweet’s Law Dictionary. Obligations or Contracts, by 
-Toxnbhx’s Law Dictionary , M Pothier, tr. by W. D. 
Granger, 4th ed. * Evans, 1806, T ol. IL, p, 22. 

Cowell’s Law Dictionary, ^Thc Omtury Dictionary. 
ed, 1727. ^Langdell, Summary of the 

Treat is on the Law of Law of Contracts, b. 
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SGHSG, It 3 ,SSUIHGcI its tGclllliCAl UlCMtlin^ io ulxkj .1 1 uii 
century. Natural affection was formerly called good 
Consideration, as clistinguislied from valuable Considera- 
tion or that which has got any pecuniary value. In 
Doctor and Student'^ St. Germain says : “ If the promise 
be so naked that there is no manner of Consideration 
why it should be made, then I think him not bound to 
perforin it. In 16412 Consideration is treated as a 
material cause of a contract without which no contract 
can bind the party. 


- By Consideration is meant some compensation or 
qtdd ‘pro quo to be afforded by the promisee in return for 
certain services rendered 2 . 


A valuable Consideration is one that is either a benefit 
to the party promising or some trouble or prejudice to 
the party to whom the promise is made"* . 

Any damage or any suspension or forbearance of a 
right or any possibihty of a loss occasioned to the plain- 
tiff by the promise of another is a sufficient Consideration 
for such promise 5 although no actual benefit accrues to 
the party undertaking ^ . 


Consideration may be described generally as some 
matter accepted or agreed upon as a return or eipii- 
valent for the promise made. The fact of bargaining 
for and giving an equivalent for the promise serves 
to show that the parties act with deliberation i . 

A person who makes a promise to do or not to do some- 
thmg must derive some gain in return for his promise 
ansmg from an act or forbearance of the other party 
( e promisee) and this gain is called Considerations . 


II, ch. 24. 

^Termea Se la Ley^ 677. 
aclsstone^ OommBntcri&ag 
ToL II, 59, 13th ed. 

"'■Kent’s CommentcHas^ 

Vol. II, oil. 39, p, 465, 

®Forth V, Stanton 1670, I 
Wm* Saunders 2 1 Id > 




‘’‘Chittyon Contracts (lOm 

16th ed., p, 25; 

Prlmylples of Law 

of,. Oontraots, Bih od, 1911 , 
pp. 5,439. 

""Erwin Gruober in Quar^ 
tvrly Law Rmim I J,; p. 33 ^ 
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Valuable Consideration has been defined as some 
right, interest, profit or benefit according to one party, 
or some forbearance, detriment, loss or responsibihty 
given, suffered or undertaken by the other at his 
request 1 . 

Consideration is an act or forbearance called for and 
induced by the promise 2 . 

A valuable Consideration may consist in the giving of 
property or in the givinng or surrender of something 
which is not property measured by any pecuniary 
equivalent 3 . 


- Consideration is something done, forborne or suffered 
by the promisee in respect of the promise^ . 

Consideration is an act or forbearance of one party 
or the promise thereof, is' the price for which the pro- 
mise of the other is bought and the promise thus given 
for valiieis enforceable 5 . ^ 


The Consideration is the thing given or done by the 
promisee in exchange for the promise^ . 

Consideration connotes two ideas ; {a) the promisee 
has either conferred a benefit on the promisor or (6) 
incurred a detriment as an inducement to the promise 7 . 


, Consideration in its widest sense is the reason, motive 

or inducement by which a man is moved to bind himself 
by an agreement 


Consideration is defined as something given by the 
promisee in exchange for the promise resulting in legal 
detriment^. 


f 

/ ^Halsbury’s Laws of En- 
gland. 7 VoL, p. 383. 
‘-^Harriman on Contracts. 

®In Re Pope (1908) 2 K. 
B. 175 C. A. Per Buol^ey 
J. , 

y '^ Anson on Contracts, 1912 
isthed., p. 93/^ ^ ^ ^ ^ 


-iV’’'' 

■’^Pollock, Contracts, 8th ed,, 
p.l75. ■ , ■ 

"Langdell, s. 45. 

'Holmes, Law. 

'“'Salmond’s Jurisprudsnce, 

‘‘Prol 

p;;'36.^ 



120 


THE DOCTEINE Olf CONSIHERATtOK. 


Consideration is defined as any act or forboarn.nce or 
promise by one person given in exchange for the promise 
of another provided it is not contrary to ])n l)lic policy i . 

A party to a contract is said to receive Consideration 
for his promise when the promisee docs, forbears or 
suffers or promises to do, forbeai' or suffer something in 
exchange for, and at the time of, the promise made to 
him2 . 

Money, marriage, doing something which is trouble- 
some to oneself or of use to the other j)arty to the con- 
tract are all valuable Considerations . 

A conveyance or promise is said to be made for valu- 
able Consideration when something is exacted in return 
for it; not necessarily the payment of money Imt anv- 
thing which is a burden on the j tarty aeceptiug ihe 
conveyance or promise and on wliich the othevr sets a. 
value . 


A contract is made upon Consideration when stum*, 
thing is done, forhorne, suffered or nmh'rtiymn Ity om* 
party at the request of another, whitih is made tin* 
foundation of the promise of that other s . 


When at the desire of the promisor, tin* promisee or 
any other person has done or abstain(*d from doin*f or 
does or abstains from doing or promises to do or altstain 
from doing sornething, such act or abslimmce or promisr* 
is called a Consideration for the promise*'. 


Consideration has been defined a,s some right, interest 
or benefit accruing to the one party or some fo,-l«*a ranee 

detriment, loss or responsibility given, suffmvrl o,' und(.'r- 

taken by the other 7 . 


^Ames, “ Two Theories of 
Consideration’’ 12 Barv, L B 
p. 576, 

-Digest of English Civil 
Law, Book 11, Part I. 

•^Elphinstone Introduotion 
to Conveyancing, p. 72 . 

^Williams, Bnal Pfoperty, 


20th ecL, pj 7g, 

■^Markby, EkmmU of ham 
p. 308. 


^Indian Oo'nkmy> Am IX of 

72 a 2 (d). 

"^Currie v. Mlm L, B, 
162. 
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The above statements are defective because instead of 
laying down a principle, they try to give instances. A 
definition in order to be exhaustive must set out clearlv 
the marks whereby the thing to be defined can be dis- 
tinct from all other things. All that is required is to 
indicate the constituent elements of Consideration, 
The definition must include the following marks : {a) an 
act or forbearance or promise to act or to forbear : (6)that 
act, forbearance or promise must be made in exchange 
for the act, forbearance or promise of the other party, 
(c) the act, forbearance or promise must have some 
value in the eye of the law; and {d) be allowed by the law 
of the land. There must be a detriment of some legal 
right by the promisee at the desire of the promisor by 
relying on the iiromise. The analysis of Consideration 
must show that one |)arty made the representation to 
another party with the intention that the other person 
should act in a certain manner on the faith of such 
representation, and that person should have acted 
on it in the way intended and have suffered a 
detriment thereby. 

Civilians divide Consideration into — 


(a) Do ut des^ as where I give money to you, in order Classifioa- 
that you should give mowei/ to me. sideraL?*' 


(6) Facio ut facias, as where I do worh for you in 
order that you should do work for me. 

(c) Facio ut des, as where I do work for you in order 
that you should give money to me. 

{d) Do ut facias, as where I give money to you in 
order that you may do work for me. 


Consideration is divided by text- writers into executory jExeeuted 
and executed, concurrent and continuing i . This divi- 
sion is intended to show the relation which its^peiiorm- cleration* 
ance bears in point of time to the promise. ^An exe- 
cuted Consideration is some actperformed or some value 
given at the time of making the promise and in return ^^^^ 

^ Abr. Q. P/. Chitty on 
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Concurrent 
and conti- 
nuing. 


Good and 
valuable. 


for the promise then made. Executed Coiisideratiou 
is of^posed to executory ; and means present as opposed 
to future, an act as opposed to a promise i . A Coiisiclcyrri- 
tion which is itself a promise is said to be executory. A 
Consideration which consists in perforinance is said to be 
executory 2. When Consideration consists in sornething 
done, forborne or siiffered, it is said to l)e executed ; 
when Consideration consists in a |)roinisc to do, for’})e{ir 
or suffer, it is said to be executory. An executory ( con- 
sideration becomes executed u|)on perforniaiice^ , 

Consideration may be conciuTent or (Mjntiiiuing. It 
is said to be concurrent when it is coiitciii])()rarie 
with the promise ; it is said to l)e caintiriuing wlien it 
exists before the promise and also contin ues after the 
promise is made 4. Under the head of ca)iKniri‘ciit Con- 
sideration can be included mutual |)romises, ep. A 
makes Sj promise to .Z> in (Joiisicloi'ation ol a c()]iteii)i|)()- 
raneous promise made by liim to A , IJndet* tin* liead of 
continuing Consideration are included all Ic^gal liaJ)ili- 
ties, as where in cotisi(hu'«iti(>ii of a sum of inonc'y l)eim’' 
legally due, the debtor promises to j )ay 5 . 

Consideration may be good or valuable, fa ., ])a-sed on 
family affection as opjjoscd to nioney value. The exis- 
tence of a blood or marriage relationsliii) l)et\v(:am tlie 
parties is often deseril)ed as good Consiclcrjitic))). It is 
largely used in the Law of Property. A c()Vt*nant to strand 
seised to uses is a conveyance o|)ertitirig svitlir)iit ariy 
tiansfei of possession, by wliicli a iiiau seised of binds 
covenants in Consideration of l)lood or mari'iage that, he 
will stand seised of the same to the me of Ins diibl wife 
or kinsmen for life, in tail or in f(,e. 'riio statute^ (-xeimies 
the estate for the party who is intended to lHai(dit and 
who is put immediately in corporal possession of the 


^Leake, Contractu (itli (sd,, 

p. 6. - 

Lami)l(^i.<>l i 1 \vn u i 1 u.. 


■"Lampleigli ■«. liraitliwaitt' 
I. S. L. Ca. 115; Pollock, Con- 
tracts, -p. 176. 

'Digest of .English Civil 
Lih'Jis, Book II, j^Mrt 1. 


i.iKictu'i, A !rHdfftmwihty *■'’ As- 
sumpsit,” I). 

’'Note to Wermall «\A(iuey a 

Bos. and Pul 2-17, in k’iaeh’s. 
dolct Casus, 11 , 1 , :i5S.(il, 2nd 
od. IBDiJ. 
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land wifchont seeing it by kind of parliamentary magic i . 
The Consideration of this conveyance is the basis of it 
and the words ‘ covenant to stand seised ’ are not abso- 
lutely necessary, but any other words such as grants, 
bargain and sale or assign will create a covenant to stand 
seised, if it appears to have been the intention of the 
party to require them for that object. A covenant to 
stand seised is a private conveyance and valid without 
inrolment, hence it is quite necessary that Consideration 
be either affection to a near relative or marriage, The 
Consideration of friendship, long acquaintance, of being 
school-fellows, of affection to a natural son, or of the king 
as being head of the Commonwealth, will not laise use 
by way of covenant to stand seised because no use can 
arise in favour of strangers . 

By Consideration of blood or natural affection it was 
meant that if the donor felt natural affection toward a 
near relative, it would be sufficient to vest in a son, 
brother, nephew or cousin the beneficial interest, if the 
donor expressed the intention in a deeds , 

A bastard may be a reputed son, yet he is not a son in 
Consideration whereof a use can be raised because as 
Littleton says, in Law he is nullius films. In Worseley’s 
case 3 though a bastard is not a son for whom the Consi- 
deration of blood will raise a use, yet on an estate other- 
wise effectually passed, a use may be declared to him if 
he be sufficiently described. In the one case the estate 
passes without the aid of a Court of Equity, from the 
grantor to the grantee, owing to trust or use being raised 
in his favour. But in the other case the transaction 
rests in a covenant between the covenantoi and cestiquo 
use, and if the covenant was owing to the absence of the 
Consideration of blood or valuable Consideration. But 
on bargains and sales of land in which the essential Con- 
sideration to raise a use is money or price us^s may be 
declared without any Consideration. Permission given 

■ m. 

’ 2 Blaokstone, Commen- ■■‘Gilbert on Usas, p. 93. 
imes 338, and Coke, 2 . “23 Elis, in Dyer per 

Lord Coke, . , ' 
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to enter a school and take photographs, on the chance 
of selling copies to the proprietors, was a ‘good Considera- 
tion’ and the photogarpher must be deemed to have 
made or executed on behalf of the proprietors of the 
school for a good or a valuable Consideration within 
the meaning of the Fine Arts Copyright Apt, 1862 (25 & 
26 Viet. c. 68 s. 1) and the copyright belonged to the 
proprietors of the school and not to the photographer. 
Farwell J. saysi: “The Act of Parliament expressly 
distinguishes between a good and a valuable Considera- 
tion in my opinion there is a perfectly ‘ good 

Consideration ’given by the owners of the establishment 
to the photographers by allowing them to come onto 
the premises and take the photographs”. Anson ssays : 
“ It may be questioned whether good Consideration, 
apart from blood relationship, is ultimately distin- 
miishable from valuable Consideration.” 

Consideration may be moral. Generally moral Con- 
sideration is binding on the conscience of the promisor 
but is not legally binding on him 3 . A promise made in 
Consideration of past immoral conduct is not regarded 
as made on an illegal Consideration, but is a gratuitous 
promise, binding if made under ceal, but void if made 
orally. Considerations may be illegal, where they are 
contrary to the general policy of law, e.g., contracts in 
general restraint of trade 


At Common Law contracts in restraint of trade, 
though under seal, must be reasonable ; test of the trans- 
action being reasonable is the existence of valnable Con- 
sideration ; or contracts may be tainted with champerty. 

In Hermann «7,Jeuchner (1885, 15 Q.B.D. 561 (C.A.)) a 
man requested another to go bail for him and the amount 
of the bail was deposited in the hands of the surety as an- 
indemnity. The surety was sued for the money deposit- 
ed and pleaded the illegality of his contract, and further 


’Staekemann Paton. 

1906, ch. I 774, 779, 780. 

‘>On Oontrect, 12th ed., 
1910, p. 95. 


<- “Beaumont «. Reeve (1846) 
8Q.B.483. 

“Malian v. May (1843) 11 
N. & W. 666. 
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stated that the illegal purpose had not been accomplished 
and demanded the money. The Court decided that the 
object was carried out because the surety had no interest 
in seeing that the terms of the bond were observed. 


Contracts which interfere with the course of justice or 


promises foiuided on immoral Consideration are void i . 

Consideration may be fradulenf . Conveyances may be Eraiidulpnt 
affected by the statutes 13 Eliz. c. 5 and 27 Elis. c. 4. {a) 
when they are made with the intention to defraud 
creditors or subsequent purchasers, or {h) without any 
valuable Consideration, or (c) made for good but not for 
valuable Consideration, such as deeds made to provide 
for a man’s f amity. A promise w^hich is merely 
fraudulent is voidable although the word used in the 
Acts is void. A statutes declares betting contracts to 
be void though, e,g. Statute 7 C4eo. Ill, c.8, relates to 
stock- jobbing contracts. 

Consideration may be usurious. Statute 27 Eliz. c. 4, tJsnrions 
was passed to x'>rotect purchasers bu;^ing real estate and 
13 Elis. c. 5, was passed to ]3rotect creditors relating to 
personal estate. The object of these statutes is to avoid 
voluntary conveyance, as against creditors and 
subsequent purchasers : but theparty making the same 
and the persons claiming under him are bound by the 
transaction. 


Consideration may be nominal. There may be an Nominal 
intention on the part of the parties to treat a x)articnlar 
act or detriment, however insignificant, as valuable Con- 
sideration. It is good enough, if it is so treated by the 
parties. It is for the parties to determine its adequacy 2 . 

Consideration may be incompetent. It consists in incompeteufe 
doing some act which the actor is under a legal obligation 
to do. Thedoingofsuchanactisnotagood or valuable 
Consideration because there is no detriment to the 
man who does it; e-gr, quittiiig vicious hab^ 
incompetent Consideration because law does not 
recognise such legal duty. 

^ Tbe Law of Maintenance TM Thrums 
is discussed in Oram 
Hunt Por Swifon Eady J. 2 Q. B. 851. 
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A—RULES of the ENGLISH DOCTRINE IN 
THE LAW OF contract. 


RULE I. — A Simple contract cannot be binding upon a 
party to it' unless valuable Consideration passes 


!or bis promise- 

In Rami v. Hughes i the Lord Chancellor asked 
the judges’ opinion on the question wliother 
sufficient matter appear upon the declaration 


to warrant after verdict the judgment against 
the defendant in error in. her personal capacity.” 
Lord Chief Baron Skynner said : ' ‘'It is tr'ue 


that every man is by the Law of TsTature bound to 
fulfil his engagements. It is also true that the Law of 


England supi)lies no means nor affords any remedy to 
compel the performance of an agreement made Avithout 


sufficient Consideration. Such agreement is nudum 
pactum ex non oritur actio ; and whatever ina.y be the 
sense of this maxim in the Civil Law, it is in the last 
mentioned sense only that it is understood in our 


law. The declaration states that the defendant was 
indebted as administratrix and promised to pay wlien 
requested and the judgment is given against the defend- 
ant. The being indebted is of itself a sufficient Con- 


sideration to ground a promise, but the promise 
must be coextensive with the Consideration unless 


some particular Consideration of fact can be found here 
to warrant the extension of it against the defendant in 
her mvn capacity.” “ All contracts are by the Law of 
England distinguished into agreements by special ty' and 
agreements by x:)arol ; nor is there any such third class 
as some of the counsel have endeavoured to maintain 
as contracts in writing. If they be merely written 
and not specialities, they are parol and a Consideration 
must be proved. Pillans v. Van Mierop 2and the case of 
Losh V. Mibiamson 3 and so far as these cascKS went on the 
doctrine of nudum pacturuj^ they were erroneous'^/’ 

’ 1778 House of Lords, 7 AMich 16 G. 3 in B, R. 
Term Reports, p. 350, note A. '*Finoh, Oases on Oontraots, 

-In (1705) 3 Burr. 1G63. pp, 273-274, 
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Lord Mansfield said i : “If there is no fraud, it is a mere 
question of Law. The Law of Merchants and the Law of 
the Land are the same . A niichim 'paclmYi does not exist in 
the usage and Law of Merchant. I take it that the ancient 
notion about the want of Consideration was for the sake 
of evidence only ; for when it was reduced into ivriting 
as in covenants, specialties, bonds, there was no objec- 
tion to the want of Consideration. And the Statute of 
Frauds proceeded upon the same principle. In com- 
mercial cases amongst merchants, the want of Con- 
sideration is not an objection.” The principle of an 
agreement was looked upon as a 'iX'nd/Ufyi ‘jjactiifyi and was 
an echo from the maxim ' ex nudo pacto non orituf of 
Boman Law. Vinius also gives the reason for the view 2 . 
If by writing, it was good without Consideration, there 
was no defect in the contract for want of Consideration. 
But it was required to put people upon “ attention and 
reflection” and to prevent “ obscurity and uncertainty.” 
And in that view writings or certain formalities were 
required. Consideration was intended as a guard against 
rash, inconsiderate declarations ; but if an undertaking 
were entered upon with deliberation and reflection, it 
had activity and such promises were binding. Grotius 
and Puffendorf held them obligatoiy by the law of 
nations 3 . Bracton is the first of English lawyers who 
mentions this. Plowden^ distinguishes between 01 al 
and written agreements because the former are lash 
while the latter are serious. His words are the marrow 
of what the Homan lawyers had said : Words pass^ 
lightly, but where the agreement is made by deed, there 
is more stay.” Delivery of the deed signifies good-will 
that the thing in the deed shall pass from him who made 
the deed to the other. The voidness of the Consideratioii 
is the same in both cases. The reason of adopting 
the rule was the same in both cases ; “ There is 


^ 111 Pillaiis and Rose v. Van 
Maierop and Hopkins, 

7(i5,3 Burr. ,1667. 

-In Lib. 3 tit. De Obligar 
i'icjtss. 4th ed. p. 5i)C, 


“Grotius, Lib. 2 o. U De 
Pnnnisis, Puffendorf Lib, 3 
c, .5. ' .'t'* 

Sherrington and Pledal 
Strotfcon, Plowden p* 308, 
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•i difference in the ceremonies required by each 
law, but no inefficacy arises merely from the naked 

'promise ^ ’ 

Tiiere are exceptions to the general rule that Con- 
.sicleratioii is essential to the validity of every simple 
contract . This was rendered necessary to preserve the 
vaiiclitv of those si^ecified contracts created by Law 
Merchant which are known as negotiable instruments. 
These are exceptions to the general rule on account of 
‘iiliarity of the Lex Mercatoria. 


r:i. ilfAr" 


Exceptions arising o-vving to the peculiarity of Lex 

.Mercutorici. 

The Lex Mercatoria is a bod}^ of customs which are 
** coiistaiitly observed by merchants in their coinnxercial 
tiea lings with one another ; the doctrine of Considera- 
tion 'was absent in that law. When the Mercantile Law 
was conipletely incorporated with Common Law during 
Lord Mansfield’s tenure of office some doubt arose 
as to the effect of the inclusion upon the Oomnioii Law. 
Lord Mansfields then laid down the dictum i in 
coniiiiercial cases amongst merchants the want of Con- 
sideraticm is not an objection.’ 

The piaiiitiffs were a firm of merchants outside London; 
llie defendants were a firm of merchants in London. W 
a iiierchant in Ireland, wrote to the plaintiffs asking if 
tliey -woiiid accept a bill of exchange for a sum of tlOO 
whicii he desired to draw upon them payable to O. The 
agreed if W would give credit on a huildimx 
[ ill London. TF named Van Mierop and Ho| d. 
ies. The plaintiffs accepted and paid the ^vtu, 
urawii upon them, and Van Mierop and Hopkins agreed 
also, ir, the merchant in Ireland, became insolvent. 
Van Mierop and Hopkins informed PiUans and Rose of 
this fact of^iiisolvency, and withdrew their consent to 
aecept the bills drawn upon them % PiUans and Rose ; 

and Hopidns, K. B. 
(1765) 3 Burr. 1663. 

and Rose v. Van 


sit'iir 
4,'is. sui 


t>Jvms 
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Pilians and Pvose in spite of the fact of insolvency of W 
drew the bills on Van Mierop and Ho jjldns. Mierop and 
Hopkins refused to pay and Pilians and Pose sued them. 
The Court decided in favour of Van Mierop and Hopkins. 
A new trial was granted because {a) the undertaking of 
Van Mierop ^nd Hopkins to accept the bills must have 
rendered loss possible to Pilians and Rose who would 
have been prevented from obtaining further security 
from W, and (6) it being a mercantile dealing, it was 
binding by the Law Merchant without any Consideration 
being required. Lord Mansfield held that A. nudum 
'pactum does not exist in the usage and Law of Merchants. 
I take it that the ancient notion about the want of Con- 
sideration was for the sake of evidence only ; for when 
it is reduced to writing, as in covenants, specialities, 
bonds, etc., there was no objection to the want of Con- 
sideration. In Commercial cases amongst merchants 
the want of Consideration is not an objection.” The 
House of Lords overruled the dictum of Lord Mansfield. 
Isabella Hughes was administratrix of J. H. who owed 
some money to Rann as an executor of M. H. 
Isabella Hughes promised to pay the debt to R who sued 
her on the promise. The Court held that Isabella Hughes 
was liable. The Court of Exchequer Chamber reversed 
this judgment. Lord Chief Baron Skynner decided 
that Isabella Hughes was not personally liable for that 
promise and his reply to the argument that ‘ if this 
promise is in writing, it takes away the necessity^ of 
Consideration’ was that there cannot be nudum pactum 
in writing ; whatever may be the rule in Civil Law there 
is certainly none such in the law of England. The 
dictum of Lord Mansfield in Pilians v. Van Mierop was 
thus overruled!. In the Statute of Frauds, contracts 
to be reduced to writing never dispensed with the neces- 
sity of Consideration. The House of Lords afi&rmed the 
judgment of Court of Exchequer Chamber . All simple 
contracts, whether me^pantile or not, rnust have 
Consideration to make them binding. Consideration is 

^Ranix V, Hughes, 1778 H- L. 7 Term Report 350. 
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the basis of all contractual rights and it was so 
applied as to observe those contractual rights which 
were intended to confer rights on third persons by Lex 
Mercatoria. The rules are (a) the holder ' of a 
negotiable instrument is deemed to be a holder for value if 
either he or any one through whom he acquired it, gave 
a valuable Consideration. ; (/;) the holder of such an 
instrument is presumed to be a holder for value unless 
the person liable to pay can prove the contrary ; but 
if it can be x^roved that the instrument was obtained for 
an illegal Consideration or by means of fraud or some 
improper dealing, the holder cannot enforce payment, 
unless he satisfies the Court that he or some one through 
whom he obtained it gave valuable Consideration with- 
out any know.ledge of the taint of illegality. .The rule 
that Consideration i must move from the promisee does 
not apply to negotiable instruments. 

t The holder is presumed to be a holder for value unless 
the defendant can prove the contrary. In negotiable 
instruments presumption arises that Consideration has 
j)assed unless the x^^i^son who has to make payment 
shows to the contrary ; if he proves that the instrument 
was given for an illegal Consideration such as fraud or 
some dishonest dealing, the assignee cannot recover the 
money until he proves that he paid the value for it and 
acted bona fide. In England since 1840 the actual 
recital of value received is unnecessary as the law will 
raise the presumption of Consideration 2 . 

(a) English law does not require that any Consideration 
should |)ass between the original |)arti 0 s to the contraiCt 
or between the intermediate transferor and transferee if 
the holder for the time being or the person from whom he 
derived the title gave value or Consideation, e. g. If X 
desiring to make a present of £15 makes a promissory 
note for that amount payable to Y or order and sends it 
to Y to buy a watoli of Z and 7 specially endorses the 
note to Z in payment ; Z eiKlorses that note in blank 

45 and 46 Viet. C. 61, Bills ‘^Malyne's Lex Mercatoria 74 
of BJxehanga Aet 1S82, s. 27. 
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and sends it as a wedding present to A who gave no 
Consideration. A can enforce the payment from X who 
received no Consideration. If an action is brought by or 
against the holder of negotiable instruments the pre- 
sumption is in favour of the holder that the original 
promisee and every successive transferee had given 
valuable Consideration till it is shown : (1) that valuable 


Consideration was not given ; or (2) that original Con- 
sideration or Consideration for any transfer was illegal 
or that there was fraud or improper dealing in the original 
contract resulting in prejudice. The judgment will be 


given against the holder unless he can show that : (a) 
he is a holder for value and (b) he has acted bona fide. 
Cotton L. J. said : “ Where a just and bona fide debt 
actually exists, there is a good Consideration for giving 
a security ^ ’h If it is proved that there was illegality, 
the holder of the negotiable instrument must prove 
that he gave value and acted bona fide. This can be 
established in two ways: (1) If he or some person 
through whom he acquired title gave valuable Consider- 
tion ; or (2) if at the time of acquiring that instrument 


he or the person through whom he acquired the title for 
value had no knowledge of illegality or fraud or circum- 
stances from which a reasonable man might be expected 
to make better and further inquiries before taking the 
instrument. “ The man who seeks to recover upon the 
bill must establish to the satisfaction of the court or 


jury not only that he is a holder for value but that 
he is an honest holder for valued Even if the holder 
is ignorant of illegality owing to his negligence he is a 
bona fide ]ioldGi if his ignorance is honest^. 

Lord Herschell ^ held that the question of bona fide 
is always one of facts ; if a person takes a negotiable 
instrument for value, honestly believing that the person 


^Fowler v. Sadler 1882, 10 pp. 91, 92. # ^ 

Q. B. D. 572. niaphael Bank of Eng- 

•^WilUs on Negotiable Sec^i^ land, 1*855, 25 L. Ji C. P- 
rities, 2nd ed., p. 143; Chal- 33. 

iner’s Digest of Bills and ndon Joint Stock Bank 

Notes and GhequeSt 9th ed., Sim mons, 1892. A. 0 20U 
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from whom he takes it has a right to dispose of it he will 
acquire a good title ; the knowledge that the j)ersori 
dealing with the negotiable instrument is only an agent 
c oes not compel the person taking it to inquire into the 
nature of his title or the extent of his authority, but if 
t lere be anything to excite the suspicion that there is 
something wrong in the transaction, the' taker of the 
mstrument cannot be acting in good faith if he shuts his 
eyes to such facts and does not make further inquiry or 

ai, ^ remove that suspicion. In 

Shefheld London Joint Stock Bank (133 App.Ga. 333) 

the defendant knew or suspected that the person from 

wiom he took was exceeding his authority. Lord 

Herschell pp 218-19 said : “ The only two conditions to 

be wel estabhshed as essential to confer a good title 
upon the holder of a negotiable instrument are : (1) 

that he should have taken it bona fide and for value 
and (2) that due care and caution 'should W 

6X6iciS6cl oy t/li6 tcikcr ot tliG SGCuiutics 

How fay nust Consideration and promise aiise within 

the T?1 Jurisdiction to 

the Lord Mayor’s Court in London ? 

men only W courts oxi.W m England the 

wV“n ) .V' 

iuriedictin ^ toncesset soZnere formerly no 

jmiechction to averred. In TurbiU’s ease, I Wm 

bannders 68, 2, it i. etated that neither did early record^ 

aver that any matter arose within the jurisdiction. In 

Mayor of London v. Cox (H. L. 36 £. d. Jteports, Each 
225) rt was deeded that the Court of the Mayor of 

London was an inferior Court. 

c f lius jurisdiction in 

cases upon contracts made wMin the City although 

the work contracted for is performed out ; the 

goods delivered in the City, the order having 


given out of the city; or order for goods recjvedri; 
he city and goods sent out of ^he city 2 . Also a pronMse 

Smith 2 Camp, 
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within the city to pay an account arising out of the city, 
the amount being mentioned, or a promise to pay the 
account, the promise having reference to a special ac- 
count containing the amount i . vSuice the passing of the 
Mayor’s Court Procedure Act in 1857 this question of 
jurisdiction has been changed. Prior to the Act if a 
plaintiff averred jurisdiction and the defendant was 
never indebted, he was bound to prove some jurisdic- 
tion, The Mayor’s Court Procedure Act (of 1857 s.l5) 
enacts that unless the defendant plead to jurisdiction he 
cannot object afterwards to want of jurisdiction and 
if the defendant plead to jurisdiction, he must plead to 
the whole of the cause of the action and “ that the sup- 
posed causes of action and each and every of them 
arose out of the jurisdiction,” so that at all events if 
jurisdiction must still be shown, if any part of the 
cause of action arises within the city, the plea must 
fail. In cases where damage claimed in any action 
does not exceed the sum of £50, no plea to the jurisdic- 
tion is allowed if the defendants or one of them dwell or 
carry on business withui the city or liberties at the 
time of the action, or shall have so dwelt or carried on 
business at some time within six months next before 
the time of the action brought, or if the cause of action 
either wholly or in part arose therein 2 . 

Formerly it was held in the Mayor’s Court that where- 
ever a declaration could be framed m Superior Courts 
in which the plaintiff could recover for a cause ex con- 
traciu^ the Count of Sur concessit solvere would lie^ , but 
now this practice has been changed and it is usual to 
consider it as a general indebitatus assum^psit count 
embracing all debts and demands of liquidated nature 
including bills of exchange and promissory notes, 
whatever may be the position of parties to the 
instrument^. 

^Emery v. Bartel 2Ld, Major's Gowri. 

Reym 1555. ^ /^Eor form of 

‘•^Mayor’s Gourt Procedure eessit Solvere mid other foim 
Act, 1857, s. 12. Brandon, 

“Faillant, Jifificetoteows on Mcyor^s GourL 
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RULE n. — ^Valuable Consideration consists in some 
Legal Detriment to the promisee by relying on 
the promise of the other contracting party. It 
is (luite immaterial that promisor should derive 
any advantage from the promise. 


Forbearance is no Consideration where- no pci'soii is 
liable. Lord Ellenborougii C. J. said : ‘‘ It is a known 
rule of law that to make a promise obligatory , there m ust 
be some benefit to the party making it or some dotrimcnt, 
to the party to whom it is made ; otherwise it is consider- 
ed as nudum pactum and cannot be enforced i ( hse 
of an offer by Advertisenent : — Hawkins J, said: ‘’"lilio 
substance of the offer is to pay the named suin as com- 


pensation for the failure of the article to pr(>du(^e th(i 
guaranteed effect of two weeks’ daily use as (lir’eeted. 
Such legal use was sufficient legal Consideration to suj)- 
port the promise 2 . In Fleming v. Bank of New Zealand 
Lord Lindley delivered a judgment to similai* eff(3et and 
approved Currie v. Misa 4 as authorities for tlie view. 


Thompson had deposited the sheep warrant wltli the 
bank and in consequence the bank got some riglit, 
interest, profit or benefit, which is all that is ixnjiiiiHsl 
by the first half of the definition to constitute a (Joi isic lera 
tion, for the Bank’s promise to Thoin|)s<>n as 
agent for the plaintiff to pay the cheques whieli In^ Iiad 
diwn and were outstanding 5 ; the matter of the Consi- 
deration must be given, done or suffered by the |)ro- 
misee himself or if by a third party at the request and by 
the procurement of the promisee and as the agreed 
equivalent for the promise. 


Talbot Stemmons 6 : A promise to pay a 
amount of money to a woman if she would lead 


regniai* 
a seller 


^ Finch, Cases on Contracts, 
Jones V, ifshbnrnham 1804 
K. B. 4 East. 455, pp. 283 — 
290. 

“Carlill V* Carbolic Smoke 
Ball Co., 1892, 2 Q. B. E. 489, 
1893 0. A. 256. 


•■*900 A. C. 577, 
r^Ooxayn, Digest, Action on 
the case Assumpsit”, B 1-15. 

'"’Leake, Contfacts, pp. 4 ;i 9 . 
440,11th Ed. 

“(1889) 89. Ky.222m 
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and virtuous life was held binding by the Supreme Court 
Victoria i . These cases put a new aspect on cases hke 
Beaumont v. Reeve (1846. 8 Q. D. 483) where the 
plaintiff sued on a promise by defendant to pay an 
annuity. The court held that the moral obligation 
resting on the promisor to provide for the plaintifl: was 
a mere gratuitous promise ; it would be binding if made 
under seal, if it was made by parol it would be void. 
Consideration consists not in the moral obligation of the 
promisor but in the detriment which the promisee incurs 
in shaping her conduct according to the terms of the 
promise. 

Consideration for warranty of authority consists in 
one person making to another a statement of having 
authority to act as an agent for a third party and in- 
ducing that other to act on that statement relying 
that the authority existed ; the acceptance of the offer 
is turned into a promise and is at the same time a consi- 
deration for the promise. This contract is called a 
warranty of authority. If it turns out that the party 
had not the authority which he professed to have, there 
is a breach of contract and he can be sued. In Collen v. 
Wright 2 Willes J. said: ‘‘ A person who induces another 
to contract with him as an agent of a third party by an 
unqualified assertion of his being authorised to act as 
such agent, is answerable to the person who so contracts,' 
for any damages he may sustain by reason of the asser- 
tion of authority being untrue. It is not the case of a 
bare misstatement by a person not bound by any duty 
to give information. The obligation arising in such a 
case is expressed by saying that a person by professing' 
to contract asagent for another impliedly, if not express- 
ly, undertakes or promises the person who enters into 
such contract, upon the faith of the agent being duly 
authorised, that the authority does in fact exist. The 
fact of entering into the transaction, with the professed 
agent as such is a good Cjt^nsideration for the promise. 

U892, 18 Yict. L. R. 114. *fl857, 7 E. andB .301 j S E. 

and B. 647. 
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Lord CamjDbell said: “ There can be no doubt that the 
testator asserted that he had authority to let the pro- 
perty on the terms to which he agreed. That is a promise 
and a warranty. Might he not then have bee]i sued on 
the warranty although he believed it to be true ? If he 
induced the plaintiff to act upon it, he was bound. It is 
broken since the testator had not the authority Wight- 
man J. said : “ If a man makes a contract as agent, he 
does promise that he is what he represents himself to be 
and he must answer for any damage which directly 
results from confidence being given to his representation.’" 
Crompton J. expressed himself of the same opinion. 
In Firbank’s Executors v. Humphreys ^ Lord Esher M. R. 
said: When a person, by asserting that he has the 

authority of the principal, induces another person to 
enter into any transaction which he would not have 
entered into, but for that assertion, and that assertion 
turns out to be untrue, to the injury of the, person to 
whom it is made, it must be taken that the person 
making it, understood that it was true and he is liable 
personally for the damage that has been incurred. That 
being the rule, I am of opinion that all those defendants 
by issuing this debenture-stock asserted to Firbank that 
they had authority to bind the company by that issue.” 
In Starkey Bank of England 2 the Earl of Halsbiiry 
L. C. said: I do not go into the principles upon which 
the law laid down inCollen^?. Wright may be supposed to 
rest. It is enough for me to say that at any rate, upon 
the grounds there stated, it has been the law for fifty 
years, enunciated by judges of the highest authority. 
I have not the least notion how that state of law is sup- 
posed to have been shaken in Derry v. Peek 3 , We have 
more than once been informed that Derry v. Peek is sup- 
posed to have altered the law. Ido not think Derry tn 
Pick has anything to do withit. Derry v. Peek was an ac- 
tion for deceit you must prove deceit and you must prove 
malafides on the partof the;^erson who deceived the 

^( 1866 ) 18 Q, B, D. (C. A.) A. C. 114 . 

‘M i A, cases 837. 
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other. But what that has to do with the present case ? 
Here is a formal document intended to he acted uponj 
which upon the face of it purports to be a representation 
of authority by the persons whose signatures purport to 
be appended thereto. Upon the facts, I should have 
thought it was impossible to doubt that, that was a re- 
presentation of authority on the part of those two persons 
who.se signatures purport to be to it and the person who 
presents the authority and demands to act upon it himself 
asserting that he has authority to do the thing he is doing. 
He has no such authority. The result is that the Bank 
na.s transferred a quantity of Consols standing in the 
name of two persons when only one gave the authority. 
This appears to me to come within the decision to which 
I have referred and I do not think it is necessary to go 
through the catena of cases on the subject. It is said 
that this case is extending the principle of Collen v. 
W^right. Ido not think it is. I do not understand 
what is meant by saying that there is a distinction 
which makes it an extension of Collen v. Wright. The 
consequence in Collen v. Wright was a contract, but here 
no such consequence follows. I think it is absolutely 
immaterial. The case seems to me as a matter of 
principle to fall exactly within Collen v. Wright i ” The 
decision of Kekewioh J. (1901, 1 ch. 652) and of the 
Court of Appeal reported in Oliver i;. Bank of 

England (1902, 1 ch. 610) was affirmed. * 

RULE EH. — Valuable Consideration must be an act, 
forbearance or promise of the promisee given as an 

equivalent for the promise of the other party. 

Where there was no request in fact nor any actual 
agreement respecting the payment but the circumstancea 
alone raised a debt, the Law implies a fictitious request to 
pay it, by means of which the plaintiff was enabled in 
pleading under the old system to state his clam in a com- 
pendious form of “ money had by tSie plaintiff for the 
defendant at his request^’ instead of stating in detail 

Ev ''and B/ 30Lv ^ : V' 
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the circumstances of the payment i . Patterson J . said : 

It would be giving to causa too large a construction if 
we were to adopt the view urged by the defendant. 
It would be confounding Consideration, with 
motive. Motive is not the same thing with 
Consideration. Consideration means something which 
is of some value in the eye of the law moving from 
the plaintiff ; it may be some benefit to the 
plaintiff or some detriment to the defendant, but at all 
events, it must be moving from the plaintiff. Now that 
which is suggested as the Consideration here, a pious 
respect for the wishes of the testator, does not in any way 
move from the plaintiff ; it moves from the testator and 
therefore, legally speaking, it forms no part of the Consi- 
deration 2 . Consideration in all cases must move from 
the promisee. The meaning of this rule seeius to 
he that the matter of the Consideration must bo given, 
done or suffered by the promisee himself or if by a third 
party at the request and by the procurement of the pro- 
misee and as an agreed equivalent for the proiuiBc ^ , 

Where Consideration moves from two persons, it is 
not necessary that both should he joined as plaintiffs 
in an action brought to enforce a promise made? t.o one 
of them 4 . A person who is not a party to the Considera- 
tion cannot sue on the contract. But there are excep- 
tions. The general rule is that a contract is liinding on 
the parties only and cannot be enforced by or against a 
person who is not a party, even if the contract is nmd(i 
for his benefit and purports to give him the right to sue 
or to make him liable upon it, Wightman d. said b : I t 
is now established that no stranger to the ConBideration 
can take advantage of a contract, though made for his 


^ Osborne.^ r. Rogers, 1070, 
1 Win. Saunders, 356. 

“Finch’s Gases on Contracts, 
pp. 277-82, Thomas 'd. Tho- 
mas, 2 Q, B. 851. 

®Leake, Contracts (439-440) 
Viner’s Abridgement (1791), 


201 — 386 ; Comyn’a Digest 
(1822), VoL 1, 283-337* 

^ Jones V. Robinson (1847) 
f Exch. 454. 

'’Tweddle i;. Atkinson IB. 
and S. 398. 
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benefit M and N married,- and after the marriage a 
contract was entered into between and X, their respec- 
tive fathers, that each should pay a sum of money to M 
and that M should have power to sue for such sums. 

After the death of A and X, 31 sued the exec- 
utors of X for the money promised to him. Held no 
action would lie. Wightman J. said : Some of the old 
decisions appear to support the proposition that a 
stranger to the Consideration of a contract may maintain 
an action upon it if he stands in such a near relationsliip 
to the party from whom the Consideration proceeds that 
he may be considered a party to the Consideration. The 
strongest of those cases is that cited in Bourne h, j\lason 
(1660 1 Ventr. 6) in which it was held that the daughter 
of a physician might maintain assumpsit upon a promise 
to her father to give her a sum of money if he performed 
a certain cure. But there is no modern case in which the 
proposition has been supported. On the contrary, it is 
now established that no stranger to the Consideration can 
take advantage of a contract although made for his 
benefit. The rule seems to import no more than is 
necessarily implied in the conception of a Consideration 

as an essential part of the agreement 1 . 

How fctT will love aud cijfectioTi be sufficient to Love and 

action on promise in favour of blood ? Kmsbip . 

Love and affection had been considered sufficient to 
vest the use as early as 1504 when it was said fihat a 
orant to a brother was made on good Consideration, for 
the elder brother is bound by the Law of Nature to aid 
and comfort his younger brother as the father is bound 

to his sons. The principle that Consideration must be a 

detriment mo ving from the promisee is constantly appHed 

in Common Law by holding that the right to mamtam 
an action of assumpsit on the contract resides in The 
person from whom the Consideration moves. Ihe 
recognition of this principle in a Court of Conamonl^w 

carried -with it the further consequence that no person 
'Leake, Coniracte p. 431;Pollook) ConJraoi« p. 223. 
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other than the one from, whom Consideration moved 
could maintain any action at all. A person for whose 
benefit a contract is made, if he is a strenger to the Con- 
sideration. cannot maintain an action upon it. Langdell ^ 
sa^^s : A binding promise vests in the ])roniisee and in 
him alone, and has a right to comjiel perfoi'ina-ncc upon 
the promise. If a promise is made to one person for the 
benefit of another, it is quite clear that the promisee can 
maintain action not only in his own name but for his 
own benefit. If the i^erson for whose benefit the promise 
was made could also sue, the promisor would bo lial)lc to 
be sued twice on the same cause of action. In tinith, a 
binding promise to A to pay £100 to B confers no right 
upon B in law or in equity. It confers an aiitliority 
upon the promisor to pay the money to B })ut A. may 
revoke it any time.” 

In Sprat v. Agar 2 A promised B tha t if the daughter of 
B would marry A’s son, he would settle certain lauds 
upon them. Held that the son liad a rigid; to sue tlui 
tather-in-law in virtue of the wife's right because Con- 
sideration moved from her. Exception was in the cast.^ 
of privity of blood between the person from wlunn the 
Consideration moves and the beneficiary was lu.Id sulfi- 
cient to enable such a person to sue 3 , This was a] )j )ro v - 
ccl in Dutton Poole (1688, 2 Lev. 210). The Considcu*- 
ation of love and affection was discussed in Nharing- 
ton V. Strotton (Plowden, 298). Scroggs (!, 9. said; 
“ There is such an apparent Consifleration of afiVc-lion 
from the father to his children for whom nature? oblig<\s 
him to provide, that the Consideration and proniisi? to 
the father may well extend to the children”. 'Hie, 
general |)rincix3le that a stranger to the (bnsideruliou 
cannot recover on a xn’omise for his benefit was laid down 
in Price v. Easton, 4 B and Ad. 433. Easton promiscal A" 
that if X would work for him, he would pay a sum of 
money to Price. Price did the work and on EastonAs 
failure to pay the money sued tim. Held that he could 

^ 6Wj5mcfo‘ s. 01 ‘‘Boiimo Mttsuu 1000 (1 

n058 Cro. 6X0. Ventr. 0) 
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not recover because he was not a party to the contract. 
Lord Denman C. J. said : “The plaintiff did not show any 
Consideration for the promise moving from him to 
defendant.” Littledale J. said : “ ISTo privity is shown 
between the plaintiff and the defendant.” Taunton J. 
said : “It was consistent with the matter alleged in the 
declaration that the plaintiff may have been entirely 
ignorant of the arrangement between X and the defend- 
ant.” Patteson J. said : “ There was no promise to the 
plaintiff alleged.” Dutton v. Poole decided that where 
A made a binding promise to X to do something for the 
benefit of the son or daughter of X, the nearness of 
relationship v/ould give a right of action to the person 
interested. But this is no longer law. In Tweddle v. 
x4tkinson ^ it was stated that it is now established that 
no stranger to the Consideration can take advantage of 
a contract though made for his benefit. The rule limit- 
ing the right to bring assumpsit to the ]3erson from whom 
the Consideration moves is without an exception. In 
Cavalier v. Page 2 the action was brought against the 
owner of a dilapidated house who had contracted 
with his tenant to repair it, but failed to do so. The 
tenant’s wife who lived in the house and was well aware 
of the danger was injured by an accident caused by the 
want of repair. Held the wife being a stranger to the 
contract had no claim for damages against the owner. 
Lord Loreburn. Lord Chancellor said: “I find no 
right of action in the wife of the tenant against the land- 
lord either for letting the premises in a dangerous state 
or for failing to repair them according to his promise. 
The husband has sued successfully for the breach of the 
contract, but the wife was not a party to any contract. 
Accordingly the aiopeal fails.” Lord Macnaughton 
quoted Erie C. J.’s remarks in Eobbins v. Jones (1863 
15 C.B.N.S. 22) : '‘ A landlord who lets a house in a 
dangerous state is not liable to the tenant’s customers or 
guests for accidents happening ditring the term ; for, 
fraud apart, there is no llw against letting a tumble-down 

LI86I) 1 E. and S. 393, M906, A. C. 428, 429, 432. 
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lioase, and the tenant’s remedy is upon his contract, if 
any.’’ Lord Atldiis said : “ It is well estaWished that no 
duty is at law cast upon a landlord not to let a house in a 
dangerous or dilapidated condition, and further if he 
does let it while in such condition, he is not therebj^ 
rendered liable in damages for injuries which may be 
sustamed by the tenant, his (tenant’s) servants, guests, 
customers or others invited by him to enter the premises 
by reason of the defective condition i In Cameron v. 
Young 2 the wife and children of the tenant of a dweUing- 
house are not entitled to recover damages from the land- 
lord for loss and injury tluough illness caused bv the 
msanitary state of the premises ‘ because they were not 
parties to the contract of tenancy’ andCavaheri; Pone 
(1906 A.C. 42S) was followed. ^ 


The idea that a stranger should be permitted to sue 
Iias^ been faroiired by eminent judges. RoUe G. J. 3 
decided that when a father gave to his son goods on 
condition that the son should pay twenty pounds to 
another, an action could be brought against the son by 
that third person. Lord Holt and Lord Mansfield ap- 
proved this right. The historical explanation of this rule 
that none but those in privity with Consideration can 
mamtaman action on the promise is the direct result of 
the original idea of assumpsit. The original idea was to 
give redress for damages incurred bv the non-fulfilment 
of a deceitful promise. The person ko has suffered the 

detriment is allowed to sue upon breach of the promise 

Ifiis rule IS a procedural one and is peculiar to the 
action of assumpsit. The rule that a stranger to the 
Consideration cannot maintain assumpsit does not mean 
that the promisor does not owe anylegalduty to the per. 
son for whose benefit the contract is made. He owes a 
duty to the stranger. The contractual duty exists and 
V e must ^it that the duty is one owing to such third 
person. The remedy by action of assumpsit is not as 


^Lane a Cox 
B. 415. ^ ■ 

a;175,;>er 


1S97, 1 Q. 


■Lord' 


Robertson pp. 179-82. 

®In Starkey Mill (1651) 
Style 296, , 
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broad as the limits of contractual liability. Tbe defici- 
ency of remedial law under the Common Law system of 
actions is very clearly seen in this case. There are two 
ways of remedying this defect. I — ^To develop the remedy 
of assumpsit and make it coextensive with contractual 
dutv so that the stranger to the Consideration to whom 
performance is due can sue on the promise. II lo 
abolish the action of assumpsit and allow a civil action 
on the facts of the case. The first suggestion could be 
rendered effective in the form of Indebitaius because the 
action of assumpsit is broad enough to include any legal 
duty and the remedy could be extended to enable a third 
person to sue on all contracts made for his benefit. The 
English courts have hesitated at this point. If X deli- 
vers money to Y to be given over to Z, Z can sue in 
debitatus for money had and recived or for money paid to 
his use. The test may thus be applied : Was it the 
intention of the contracting parties to. bestow a benefit 
on a stranger or not 1 The contract must be made for 
the benefit of a third party and he must be the party in- 
tended to be benefited. Wilhston^ has tried to show 
that the test is inadequate because there are many cases 
in which the interest of one of the contracting parties is 
much more obviously intended to be protected than the 
interest of the third party, e.gr., one contracting party 
exacts a promise from the other party to pay a debt. 
The action which the stranger brings on the promise 
made for his benefit is not an action of assumpsit on the 
contract, but an action on the case in the nature of 
assumpsit. Parsons says the obligation on which a 
stranger is permitted to sue is not an assumptual obliga- 
tion created by the contract, but is an obligation in the 
nature of an assumpsit created by law on the facts of the 
case. Here we see the idea of the branch of the law of 
contracts. 

In the Law of Insurance, the Consideration (premium 
paid) moves from the assured but"‘the promise evinced 

^15 Harv. L. R. p. 786. “Keener, Quasi Contracts 

® 6th ed. Vol. I, (1893), p. 30^^^ 

: Book.VijpP,* " 
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by the policy binds the assurer to make payment to a 
third party. In all jurisdictions the beneficiary is allow- 
ed to sue at Law and in two cases only was this end 
accomplished by Statute. In England l)y the married 
Woman’s Property Act, 1882, i it is enacted that a 
married woman may effect a policy of insurance u|)on lier 
own life or on the life of her husband for her separates 
use j and a policy of insurance by a inarried man on liis 
own life if so expressed on its face may inure as a trust 
for the benefit of his wife and children, etc. 

EITLE IV,— -An act or forbearance constituting the 
Consideration for a promise must be of some Legal 

value but need not be an adetiuate return for the 

promise. 

owned two boilers. .P asked to allow liini to weigli 
them on condition that he returued them in good condi- 
tion. F took the boilers to pieces in order to weigli them 
and returned them in this state. B sued F for lireach of 
promise. Held the defendant was liable. ‘■' The ( bnsi- 
deration is that the plaintiff, at the deteiitiatut’s re(|iiest 
had consented to allow the defendant to weigh the l)oii- 
ers 2 .’^ In Haigh Brooks (1839, 10 A. & E. 309) 
the defendant obtained a certain dociiment from tlve 
plaintiffs believing that it "was a guarantee, (thougli 
leally it was not enforceable) and agreed to give a sum 
in Gonsideiation, The plaintiffs sued on tlic promistn 
Held that the plaintifis had been induced by the 
defendant’s promise to part with something which they 
might have kept and the defendant obtained what he 
desired by means of that promise.” The desire to carry 
out the wishes of deceased person does not amount to a 
Confeideration, Motive is not the >same thing with 
Consideration. Consideration means sornething of sorne 
TOlue in th^ye of the law, moving from the idaintiff 3 , 
Defendants were possessed of a process, for which a 


4o and 46 Viet. C. 75, 1838, S Ad., and XJ. ^43, 

!i’ . , . . ■' ■ .. . . ' ' ' ’■‘Thoinas .t;. Thomas, ,1842 

-Bambndge Firmstone 2 Q, B. 851. 
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patent iiad been taken out, for the utnisation of .sowuo-e 
ill England but not for the foreign cit_y of B. They 
agreed to sell to plaintiff for £l,50o’ the sole and 
exclusive right to use and exercise the patent in B. 
Plaintiff was aware that by the law then existing at B 
no exclusive right to use the process there could be 
obtained. The object of the plaintiff in buying the 
exclusive right was that he might form a company for 
using the process in B and might induce persons 
to take shares in the company under the belief that 
if the company bought of the plaintiff the right sold 
to him by the defendants, the company would be entitled 
to the exclusive use of the process in B. Plaintiff sued 
defendants to recover the sum, on the ground that as 
there was no exclusive right to the use of the process in 
B, Consideration had failed. Held, no action could be 
maintained because : (1) Aithough the defendants osten- 
sibly sold the exclusive right to use the process at B, yet 

the plaintiff s object being to float a company and 
induce persons to take shares in it, he had intended to 
buy the right, whether exclusive or not, and he had in 
fact obtained that for which he had paid the money. 
(2) That there was no fraud on the shareholders. Jessel 
M.R., Kelly C. B., Mellish L. J., and Denman J., agi^eed 
and affirmed the judgment. In Pay v. Smith i (1901, 17 
Times L. 471) the defendant in Consideration of the 
plaintiff revealing to her full particulars of a sum of 
money to which she was entitled, (she stating that she 
was unaware of having any right or title of any money 
not already in her possession) agreed in the event of the 
money being recovered by her to pay the plaintiff a sum 
equal to one-third share of the net amount recovered* 
Justice Farewell held the plaintiff was only entitled to 
the one-third if he disclosed something before unknown 
to the defendant. In Pilkington v. Scott (15 M. and W. 
657) the contract was not under seal. Alderson B. said : 
‘^If it be an uimeasonable restraint df trade, it is void 

^Begbie v. The Phosphate Sewage Co., Ltd., 1876, L. R. 

1 Q. B. 679, C, A. 
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ciitogetliei , but if not, it is lawful, the only question 
being whether there is a Consideration to support it • 
and the adecjuacy of the (Jonsicleration the court will not 
mc|uire into but will leave the parties to make the bartuiin 
01 tlieiuselv'es. I n Hyarns v. Stuart KiiiP- (1908 K R 
695 (!. A.) it was decided by ,Sir Gorell Barnes President 

L. J (Hotel, 

the. foibearance of the plaintiff to su(>, coupled with hi,s 
forbearance to declare the defendant a defaulter, eonsti- 
tutec a good Consideration for the fresli agreement and 
that the plaintrlf was entitled to recover. The promise 
was made m Cousideratiou that the plaintifl' .shoidd not 
lor a time endeavour to enforce his claim a,nd should not, 
v the (Iefeuclant« paid the ainount thereof within the 
agteed time, take any sto|)s to inform the defendantV 
customers and others of the defen, hint's faihudto nut; 
las void engagement because if the plaintiff did so, it 
would injure the defendant's betting Imsiness. The 
niere gipig of time to (lay that which cannot he <ni' 
oreetl does not a.inomit to Consideration. Iffit aiiart 
from the (piestion of illegality ami nnlawfnlness, the 
secoiul part of the alleged Consideration moving from 

of good (.misideration, sn lhoient to ground an action. 

.Lnadequacy is not in itself a ground to set aside a 
contract. But it may raise a |)resumi)tion of fraud or 
undue nvHuence wliere circumstances are such as to 
constitute a fiduciary relation lietweeii the iiarties The 
court will not grant specific performance of a contraeff 

01 tile tacks. .In law value inea-ns monev value. If an 
act cannot he estimated in money value,' the court will 
ho d that the act is of no value. The amount of the 
value ,s quite immaterial. The law is very careful to 
aseeitam that there is something of a money value in 

r r rnmnit' “^l»-alent 

thaf’euuivileiu ' toll - P™Pci' judges of 

that cqiuv aknt. .If the promisor gets what he hargaiu- 

ed loi, and It is of some value, the proiniso is le.Lnillv 

bnidiug. -Pke Ooiisiderationmust be real, it need not he 
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adequate, and that Consideration may be some benefit 
to the promisor or some detriment to the promisee. But 
as one person cannot obtain a right from another person 
without some forbearance on the part of that other , the 
most important point of value in the eye of the law is that 
the promisee has suffered detriment. Pollock i writes • 

“ It does not" matter whether the party accepting the 
Consideration has any apparent benefit thereby or not , 
it is enough that he accepts and that the part^' ing it 
does not thereby undertake some burden or lose some- 
thing which in contemplation of the la^v may be of 
value.’’ 

As a general rule the validity of a contract is not 
afiected on accoulit of inadequate Consideration. But 
the Court will take into account surrounding circum- 
stances, e.g. if a contract us in restraint of trade, the Court 
in order to determine if the restraint is reasonable or not 
between the parties, will look into the adequacy of 
Consideration, for if such a contract is not reasonable, 
it will decide that it is Iroid as opposed to public policy ; 
in order to determine whether a contract is voidable on 
account of fraud, duress or undue influence, the Court 
will look into the adequacy of the Consideration because 
it is one of the circumstances from which fraud may be 
inferred. But it is not in itself sufficient to lead to the 
conclusion of fraud, etc., unless the inadequacy is such 
as to involve the conclusion that the party either did not 
understand what he was about or was the victim of 
some impositions”. Lord Thurlow s was that 

‘‘to set aside a conveyance, there must be an inadequacy 
so great, gross and manifest, that it must be impossible 
to state it to a man of common sense without producing 
an exclamation at the inequality of it 

Inadequacy of Consideration must be distinguished 
from partial absence of Consideration, partial failure of 
Consideration, part payment on account, or a mere 

‘'^Tennent v. Tennents /^Gwynne Heaton (1778 
11870 Lr n, % m 
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tsIeTuritT'^ H? I ’'“1 

, V ™*^°i^®cionable dealings between 

ik'oTo 

rule V -The thing promised at the time of the AgTee- 

ment mast not be Indefinite, Illegal, Impossible or 
Contrary to public policy. 

4 

There are some agreements which from their nature 
cannot be enforced in a court of law, e.g., the services 
rendered by a barrister when acting as an advocate are of 

.. Spronson (1801 

6 H and N728M promised at the request of B to supply 

uch goods as required and ^ might choose to sup^y • 
there was no Consideration for the promise by ^ becLe. 
A was not bound to supply anything. In Collins 
Godrey (1831, 1 B. & A. 950) a witness received a sub- 
puna to appear at a trial, a promise to pay him beyond 
his expenses was based on no Consideration. If by 
reason of a general rule of law or of a subsidiary obligation 
one party is already under a duty to another, an act 
forbearance or promise thereof in whole or in part 
cannot be any Consideration for a promise by that 

prom^T A Z request of the 

nerson to do f t T Promise to a third 

person to do what he is already bound to do bv 

contract with another; and such nromise ^ 

sufficient Consideration to support a new Considera*' 
tion with the third -Dartva ’ rhUA -c -j oiisiaera- 

. may be bouA by ^ “ mo-gh 

«rta,„ tk.„g he may make a valid promise h, roto to 

bon to 7, h„ petformmrce or promiee to pelS, ft 


’ Kennedy V. Brown (1863 
13 C. B. N. S. 677). 

Leake, Oo7itracts, p. 445 . 
^On OoH,tracts, p. 32. 


^ '^cotson V, Pegg igGl, 6 

H. and K. 295 ; Morton 

Brown (1837) 7 A. and B. 
19, 
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contract with Y at the request of ^ is a real Consideration 
for the promise by Z, because X does or promises to do 
something in exchange for Z's promise which he was 
not at the date of that promise under a legal duty to do 
on behalf of Z. In Shadwell v. Shadwell (1860) 9 C.B. 
N.S. 159, plaintiff had promised to marry X. His uncle 
promised him in writing that if he married X, he should 
receive £150 a year during the uncle’s life time. He 
married X. The annuity fell into arrear ; the uncle died 
and the plaintiff sued his executors. Erie C. J. and 
Keating J. regarded the uncle’s promise as an offer cap- 
able of being a contract when X married 7. Byles J. 
dissented, and held that the plaintiff had done no m ore 
than he was legally bound to do. Erie C. J. said that 
although a man’s marriage with the woman of his 
choice is in one sense a boon, yet as between him and as 
person promising an income to support a marriage, it 
may well be also a loss and so a real Consideration. The 
plaintiff may have made a most material change in his 
position and induced the object of his affection to do the 
same and may have incurred pecuniary liabilities result- 
ing in embarrassment which would be a loss if the income 
which the uncle has promised to provide should be with- 
held ; and if the promise was m ade in order to induce the 
parties to marry, the promise would be in a legal sense 
a bequest to marry.” In Scotson v. Pegg, 1861 (6 H.&N. 
29*5.) Scotson promised to deliver to P a cargo of coal 
then on board a ship belonging to S and P promised to 
unload it at a certain rate of speed. P did not carry 
out the contract. SsuedF. P pleaded that had agreed 
to deliver coals to X or X’s orders and E had made 
an order in favor of P. Hence P’s promise to deliver 
coals to X was no more than he was bound to carry out 
in his contract with X. P alleged that there was no 
Consideration to unload speedily. Held that there was 
real Consideration for the promise of P" and judg- 
ment was given for P. Martin B said: 'T am of opinion 
that the plea of Pegg iS bad in principle and in law. 
It is bad in law, because the ordinary rule is that any act 
done whereby the contracting party receives a benefit 
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is a good Consideration for a promise by him. It is 
consistent with the declaration that there may have been 
some dispute as to the defendant’s right to have the coals 
or it may be that the plaintiff detained them for demur- 
rage. In either case there would be good Consideration 
that the plaintiffs who were in possession of the coals 
would allow the defendant to take them out' of the ship. 
Is it any answer that the plaintiffs had made a prior 
contract with other persons to deliver the coals to their 
order upon the same terms and that the defendant was 
a stranger to that contract ? In my opinion it is not. 
We must deal with this case as if no prior contract had 
been entered into Wilde B. said ; “ If a person 
chooses to promise to pay a sum of money in order to 
induce another to perform that which he has already 
contracted with a third person to do, I confess I cannot 
say why such a promise should not be binding ”. 

In Synge v. Synge (1894, 1 Q.B. 466) a promise was 
given to pay money in Consideration of a marriage taking 
place and the promise was a part of the engagement to 
marry. In Hammersley v. De Biel (12 cl. & P. 62) a 
promise to pay money was an inducement to the engage- 
ment. In Skeete v. Silberbeer (11 T.L.E 491) promise 
to pay was .made in Consideration of an immediate fuhil- 
ment of the promise. In Shadwell v. Shadwell the 
nephew at the request of his uncle abandoned or agreed 
to abandon a right which he might have e-vercised and 
the abandonment of a right has been held to be Con- 
sideration for a promise. Anson i says : “ Whether the 
promise is conditional on the performance of the contract 
made with the third party, or whether it is given in 
return for a promise to perform, does not seem to make 
any difference in principle. If we say that the Considera- 
tion is the detriment to the promisee in exposing himself 
to two suits instead of one for the breach of contract we 
beg the question for we assume that an action will lie 
in such a promise. ^If we say that the Consideration is 
the fulfilment of the promisor’s desire to see the contract 

ed. 1912, 115^ 
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carried out, we seem to confound motive and Considera- 
tion. At least, one may say that on princiiile the per- 
formance or promise to perform an outstanding contract 
with a third party is of itself Consideration for a pro- 
mise”. Leake ^ was of opinion ‘‘^that if a man has already 
contracted ys^ith another to do a certain thing, he can- 
not make the performance of it a Consideration for a new 
promise to the same individual; but where there has been 
a promise to another to do a certain thing, it is impossible 
to make a promise to another to do the same thing, which 
may form a Consideration in a contract with that other.” 
In Leak’s Contracts (6th ed.l it is stated that a person 
may promise to a third party to do what he is already 
bound to do by contract with another ; and such promise 
is a sufficient Consideration to support a new contract 


with the third party, e.g. a promise by a debtor to pay an 
assignee of the debt 2 . Pollock^ sa^^s : '^The seeming 
paradox vanishes when we bear in mind that the true 
test of Consideration is not benefit to the promisor but 
detriment to the promisee. As this was wholly ignored 
in Scotson v. Pegg the judgments in that case are un- 
instructive.” Prof. Williston |>i’<^posed to meet the 
difficulty of cases of this nature' by constructing a new 
theory 4. Langdell has discussed the theory of Prof . 
Williston 5 , Ames holds that both promises and per- 
formance are good Consideration in this class of cases. 
But if we acce|)t this view we have to assume that any 
detriment in fact to the i)romisee will do^ . Pollock 7 is 
of a contrary opinion. Harrinian s agrees with this view* 
Pollock gets the following result, there is no objection 
in any case to a promise by John to Peter not to rescind 
a subsisting contract with William, or to accept a waiver 
or release of it; and a promise in that form would certain- 
ly beagood Consideration.” There is no direct decision. 


^GontmotSf 1867, 1st ed. 
p. 321. 

-Morton y. Brown 
1 L. J. Q. B. 104 . 

''Gontracts, p. 197 n. 

>3 Harv. L. B. 27. 


/■'H Harv, L. R. 496, 

12 Harv, L. B. 515 ; 13 
Harv, ■''■/'.C 

195~~199. 
**Gontracts, 67. 
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lie says, on the validity of a promise to perform an exist- 
ing conrtact with a third person. He regards Sliadwell v, 
Shadwell and Scotson v. Pegg to be wrongly decided , or 
at any rate not on right grounds. “ What is here main- 
tained is that a promise made for a valiiabie (Considera- 
tion and otherwise good as between the parties is not the 
less valid because performance will operate in discharge 
of an independent contract already existing i . American 
j mists seem, to favour the view of {Sir William Anson 2 . 
The following is a summary : — 

(1) Whether the performance of ai l existing contrac- 
tual obligation is good Oonsideration or not. 

(2) Whether a new promise made to a new promisee is 
good Consideration or not. 

8ir William Anson says : “ On ])rinci|)le the pcu'form- 
ance or promise to perform an outstanding contract 
with a third party is not of itself (Consideration for a 
promise^ Prof. Williston is also of the same opinion 4 . 
Prof. Ames 5 seems to be^bf opinion that a new promise 
of the same thing to the same promisee may lie good 
CConsideration. Both the performance and ])romise arc 
good. Prof. LangdelP maintains that a promise to 
perform a contract with a tliird party is a good Consi- 
deration although actual performance would not be on 
the ground that such promise gives a right of action 
against the promisor which constitutes a legal detri- 
ment?. Harrimans says : ‘‘Itis true that a promise to 
perform, or the actual performance of, legal obligation 
is, in general, not a valid Consideration ; but there 
seems to be no satisfactory reason why this rule should 
not be limited to cases where the obligation is irrecus- * 
able or is profitable to the promisor or to the public of 


^ See Leakey 6th ed. 449. 
“See Law Q. Meview,- Vol. 
XX, p. 9; and 11 Haw. L. R. 
p. 71. 

'^Ooniraefs, 12th ed. p. 115. 

’ 8 Harv. L.. R. 27. 

"12 Harv. 1^. p, 515 and 


13 Ham I/. 29. 

^'Sv/rmnary of Contracts, S3. 
54, ■'84, 

^ ' ]. 4 H aw. L. E. 4 9 6. 

^ElmnmtsofthQ Law of Con-' 
tracts, p. 47. 
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whom the promisor is one. The rule might then be 
stated : “* A promise to perform, or actual performance 
of an irreeiisable obiigation, or an obligation to the nub- 
lie or to the promisor is not a valid Consideration.** 


Leake 1 says : Where there has been a promise to one 
person to do, a certain thing, it is possible to make a 
promise to another to do the same thing, which may form 
a valid Consideration in a contract with that other' . 
Pollocks says: “ When we bear in mind that the true 
test of Consideration is not benefit to the promisor but 
detriment to the promisee, the paradox vanishes ‘b 
Prof. Joseph H. Beale, Jr., holds similar views on the 
subjects. Wiliiston defines Consideration as something 
given by the promisee in exchange for the promise 
resulting in legal detriment 4 . Ames defines Considera- 
tion as an act or forbearance or promise bv one nersoii 
given in exchange for the promise of another, provided 
it is not contrary to public policy s . There is no real 
difference in the conception of Consideration, but each 
of these Ivriters tri^s to emphasise his own point of view. 
Ames holds that though a promise may have a Considera- 
tion yet it may be quite insufficient and the law will 
not impose liability, while Wiliiston asserts that though 
there is Consideration, the promise will, if public policy 
require, not be binding.^ Hence there is a differenee in 
the view^ where Consideration of an agi'eement is the 
performance of a previous^ existing obligation. 
Wiliiston sai'S domg what one is bound to do is not a 
good Consideration 6 , while Ames is of opinion that 
public policy is not against holding one to Ms promise 
made on such Consideration ^ . Joseph H. Beale, Jr., 
.shows that the result does not follow necessarilv from 
the principle cited ^ . 


Examination of the view that performance of a eon- 
tractiial dutv is a Cbnsideratm^^^^ 

1st ed', p. 321. ^ 12 X. J2. p. 571^^ 


Contractual 
Duty and t 
Considera- j 
tion,.'' ■ I 


- Con tract p. 197. 


« 8 Earv, L. E. p. 33. 


n? Ham X. i?. 71. 

S Bare, X, ii?. pp. 33, 30, 


’ 12 Harv. L. E. p. olts . ' 
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Allies lists proved that in some cases such, performance 
may be valid Consideration for a contract , yet in most 
cases the aiithorities clearly hold that it is not. To lay 
down a general rule that such performance is or is not 
a valid Consideration is unsound. Beale states that it 
is not contrary to a man’s duty to earn a second promise 
bv the performance of his contract. Where that is the 
ease, since there is Consideration for the second promise 
and the Consideration is not invalid or contrary to public 
policy, the second promise is binding. It may be stated 
in general terms that if the offer for either the bilateral 
or imilateral agreement was made while the offeree was 
bound by neither agreement, then both are binding. 


Promise to Examination of tbe view^ that promise to perform a 
perform^ contractual duty is a Consideration. 

Coiitractiial 

A promise is an act and, therefore, if requested as a 
Consideration should be dealt with like any other act ^ . 
If tw’o persons are already bound by an agreement and 
one of them offers a new promise to the other to perform 
his original agreement, there is a renewal of tbe prior 
promise. 'Such a promise, which leaves the legal 
rights of the parties just where they are, creates no cause 
of actions/ This is a mere reciting of words not ex- 
pressing assent to the agreement. But if the promise 
given as consideration includes anything beyond the 

existing duty, the new contract is binding. 


W here there i s an existing c on tract wdth a third person , 
the objections just urged do not exist. The promise is 
necessarily an assent to a new agreement and therefore 
may be a Consideration ; and wMe it is the duty of the 
part}* to keep his prior contract, he is under no duty to 
enter into an agreement with a third party to keep 
it. His agreement to keep the prior contract is a good 
Considerarfcion for a new promise of a third party. Prof. 
Williston urges that a promise is not a vahd Gonsidera* 
tion unless the thing promhed would amount to some 


' 13 Harv. Z. B. p. 31. 
^Slaule J, in I)eacon v. 


Gridley, 15 C. B, 205. 
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legal detriment and in neither case would there be a 
binding contract because if the act itself would not 
be a detriment the promise to act could not be any 
Consideration ; a promise cannot be moi’e than the 
thing promised. Prof. Beale examines the position of 
the respective parties to the two agreements and tries 
to show that 'a promise to act is better than the act 
itself because the promisee gets by the promise an 
assurance to him that the thing will be done by reason 
of the agreement. He asks for the promise because he 
desires this assurance and he gets by it what he gets in 
every bilateral agreement. The promisee gets personal 
assurance. After performance the position of the 
parties is the same, whether the promise is made or not ; 
but betw'een offer and performance the position is tha,t 
of one who has agreed to insure his own act. The 
distinction made by decisions between a promise to 


a party to the existing obligation and one to a third 
party is in accord with the accepted view^ of Considera- 
tion and of obligation. With this view Langdeli. 
Ames and Pollock are in perfect accord. 


To conclude, it is quite possible that there may be a 
contract for the same thing with another and it is no 
concern of the promisor to refer to it. It is a matter 


primarily between the parties to that contract. To 
inquire into the condition of obligations of one of the 
parties to a stranger to the contract serves no purpose of 
justice. Harriman agrees that it will be a more mecha- 


nical application of the rule of Consideration without 


any justification and in this respect the English Rule 
is to be preferred. 


An existing debt may form a sufficient Consideration 
for a negotiable securit}?' given by the debtor to the 
creditor on account of the debt. In Scott v, Eaiiiambi 
it was decided that a neg(5tiable security is equivalent 
to a conditional payment of debt. In W|tlker v. Rostron 2 
the Court of exchequer l|^ld that a debt payable m 


q(1883, 53 L, J. Q B. 4=7 M. and W. 41 L 
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juturo was a good Consideration for a promise by the 
debtor s agent to appropriate funds in his hands by wa\^ 
of security' for the debt. JThe distinction seems to l^e 
bet-ween an executed transfer and an executory promise. 
In Wigan v. English and Scottish Law Life Assurance 
Association, Parker J. said : '' There is no authority 
against and a great many authorities in favour of the 
pro|)osition that in order to have a Considerat:on for a 
fuither seem it \ theie must be an agreement express 
or implied to give time or some further Consideration, or 
else there must be actual forbearance which ex post facto 
may become the Consideration to support the deed ' h 

The marks of legal value are— (a) definiteness, (6) legal 
and physical possibility; (c) the promisee must not Ido 

already legally bound to do or forbear for the promisor: 
{d) legality. 

(a) Definiteness. — The nature of t':e act or forbear- 
ance of the promise thereof must be definitely stated 
either in express or implied terms of the contract so that 
a leasonable man can say what was the intention of the 
parties. Otherwise it is not possible to estimate at a 
money value. Pollock t says the principle of all those 
cases may be summed up in the statement made in so 
many words by the Judges that the promisor has got 
what he bargained for. The law will be satisfied that 
there w^as a real and lawiul bargain. Anson 2 says 
Consideration need not be adequate but it must be of* 
some \alue in the eye of the law. In White v. Bluett^ 
a son gave a promise to his father to leave off complaints 
of the father s conduct in family matters. . Held that not 
to bore his father wns too vague to form a Consideration 
for the father s promise to w^aive his rights on the note. 
In Grears h\ Hunter^ A ’s father was indebted to B and A 
gave a promissory note to B for the amount due. B 
thereupomforbore to sue .Ps father for the debt. The 
question was: Did A off ?r the note in Consideration 


1 /I 


'mtract,x>. 187. 
'Oontraot, ed. 13, p. 97. 
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of a forbearance to sue ? Lord Esher M. B. said : ** it 
was argued that the request to forbear must be express. 
But it seems to me that whether the request is express 
or is to be inferred from cricumstances is a mere ques- 
tion of evidence. If a request is to be implied from 
circumstances it is the same as though there were an 
express request.” 

(6) Legal and ph^^sical possibility. 

When Consideration is executory, the promise by one 
of the contracting parties in exchange for the promise 
of the other party may be such as to do something which 
at the time of the promise was legall}" and physically 
impossible to carin^ out owing to some mistake. The 
question in such cases is whether the impossibility 
renders the promise of that party of no value. A promise 
to do an impossible thing is binding unless it is : (i) A 
promise to do something -which is impossible by the 
ordinar}^ rules of law, e.g., in Harvey v. Gibbons i the 
Court held that the bailiff could not sue ; that the Con- 
sideration furnished by him was illegal, for the servant 
cannot discharge the debt without the authority of his 
master. Here the word illegal means impossible ; in 
(ii) A promise to do something which reasonable men 
guided b}^ the knowledge of the times would consider in 
its nature physically impossible^ for such impossibility 
shows that there was no real intention on the part of the 
parties to be bound to carry out the promise. In 
CUifford Watts 2 the lessee covenanted to dig not less 

than 1,000 tons of a certain kind of clay on the land 
demised, in every year of the term, but there w^as no such 
cla}" cn the land. Brett J. said : “ I think it is not 
competent to a defendant to say that there w^as no bind- 
ing contract merely because he has engaged to do 
something wdrich is physically impossible. I think it 
will be found in all cases where that has been said, that 
the thing stipulated for was according to the’^tate of the 
knowledge of the day so absurd that. the parties cannot 
be supposed to have so (i^ntracted. In testing, the 

^1675, 2 Lev, 161. 1871a L, K. 5 c., p. 577. 
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seriousness and validity of an agreement by the presumed 
intention of the parties we must remember that they are 
also presumed to have the ordinary knowledge of reason- 
able men. ‘"The Court”, says Pollock i , “will apply 
the test of what reasonable men would mtend, if they 
had thought of the contingency,’" Some years sgo the 
validity of an agreement to make a flying machine was 
regarded as doubtful ; but no one would now doubt that 
such an agreement might be binding. Willes J .2 said 
Cases may be conceived in which a man may have 
contracted to do something which in the present state 
of scientific knowledge may be utterly impossible^ and 
yet he may have so contracted as to warrent the possi- 
bility of its performance by means of some new dis- 
covery or be liable in damage for non-performanoe ” 
or (3) A promise made through mistake either of law or 
of fact or of mixed fact and law to do something which 
IS impossible when the parties enter into contract on the 
supposition that it is possible. In Cooper v. PhibbsS 
we have it that if one person agrees with another to hire 

or buy an estate from him which both believe to belono- 

o some third pemon, but which reaUy belongs to one of 
the contracting parties, the contract will not be en 
forced and this is not an infringement of the maxim 

_ 'juris hand excmaV Lord Westbury said • 

In that maxim the word jus is used in the sense of 
denoting general law. the ordinary law of the comLy 

nrilT i! denoting a 

innate nght, that maxim has no application. The 

pn^atenght of ownership is a matter of fact; it may be 

the result also of matter of law : but if the parties con 

tra| under a mutual mistake, and misappr^nsion as' 

thet^Ms Ebl TT*'? 

b cement IS hable to be set aside as haying proceedf d 

a mistake In f 

tie euetence of olaj nnder the land ttas the ba h 
tb. conteaet tetoeen the pattiee. In ^ “ 


p. 419 

“See 5 Vin, Abr. 110, Con- 
dition (ch 1 Ahr ilia. 
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Siighrue^ the contract was to go to a certain island and 
there load a full cargo of guano , but there \vas not 
enough guano there to make a cargo. Held that the 
absolute contract to load a full cargo of guano at that 
island was not discharged because of there not being 
enough guano to make a cargo. 

(c) The act or forbearance or promise thereof is such 
as the promisee was not already legally bound to do or 
forbear for the promisor. 

If the promisee by the contract is doing what he is 
already bound to do for the promisorj the promisor gets 
nothing of value in law in Consideration for his promise. 
But if the promisee is not under any legal duty to the 
promisor or if the promise is to do something extra or 
something which is quite different from what he had 
legally agreed to do for the promisor, there is something 
of value in law in Consideration for the promise. In 
England v. Davidson 2 a policeman not only gave in- 
formation but collected evidence and was thereupon 
held entitled to the reward. Lord Denman C. J. said : 
“I think there may be services which the constable 
is not bound to render and which he may theref ore make 
the ground of a contract.’’ In Stilk v. Myricks Lord 
Ellenborough said : '‘Before they sailed from London 
they had undertaken to do all they could under aU the 
emergencies of the voyage. They had sold all their 
services till the voyage should be completed. But the 
desertion on the part of the crew is to be considered an 
emergency of the voyage as much as death, and those 
who remain are bound by the terms of their original 
contract to bring the ship in safety.” 

{d) Legality : — 

The act or forbearance may be unlawful in itself, e.gr. 
murder is an unlawful act, and such act or forbearance 
cannot be any forbearance for a promise. The contract 
is void because the Consideration is not legal. But if 
the act or f orbearance is innocent in itself, such as hiring 

U846, 15 M. and W. 23a. ® 1809, 2 Camp. 317. 

^(1840) 11 A. andE., 
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a cab, but it is done for an unlawful object, it is unlawful 
Consideration so far as the promisor is concerned only if 
the ulterior purpose be known to him. But if the other 
party is quite ignorant of the unlawful intention, he can 
enforce the contract. The defendant cannot set up his 
own unlawful intention as a defence to the action unless 
the other party was quite aware of it. But if the party 
knows the unlawful intention of the other, before the 
contract is carried out, it is quite lawful for him to refuse 
to be bound by the contract. And if after knowledge 
of unlawful intention he allows the contract to be per- 
formed, he can sue to recover anything which may be 
due to him in respect of that contract because he had 
full knowledge of the unlawful intention of that other 
and consented to become a party to an unlawful agree- 
ment. In Cowan Milbourn^ ilf let a set of rooms 
to C for certain days ; then he discovered that C proposed 
to use the looms for the delivery of lectures which were 
unlawful because blasphemous according to the statute 
9 and 10 Will. Ill, c. 32. M refused to carry out the 
agreement . Held he was entitled to do so 2 . 

W agers — All gaming contracts are wagers . The ter in 
gaming includes those wagers w^hich are the result of 
sports or pastimes. Gaming means playing a game for 
stakes hazarded by players. The distinction between 
wager and gaming contract is not imioortant to the im- 
mediate parties to them but is important in determining 
the effect of certain remote transactions connected with 
them. In a wager each party must have the chance to 
win or loses . The intention of the parties is a question 
of fact and the court is at liberty to probe into the trans- 
action to find out if it is a genuine or gambling transac- 
tion 4 . Pollocks gives a summary of statutes by which 

^1867, L. K. 2 Ex. 230. and Hawksford (1895) cli. X; 

-BuUen and Leake on Speculation with Stock Ex- 
PZeadmgr, pp. 599-603. change, pp. 207 - 221 ; 

Roberts u- Harrigron, 1909, tions arising out of Void 
101 L. T. 540; Lockwood ^Transactions, ch. VIII, pp. 
Cooper 1903, 2 K.B. 428. 165-197. 

The Law of Gambling Civil -’Law of Contracts, pp. 707- 
and Criminal, by Coleridge 711, 
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certain contracts are proMbited or penalised. They 
relate (1) to the security of the revenue ; (2) to the 

protection of the public in dealing with certain articles 
of commerce ; (3) to dealing with certain classes of 

traders ; (4) to the regulation of the conduct of certain 
kinds of business . 

Distinction’between void, voidable and unenforceable Void, 
Consideration. ^ InSorce- 

A void contract has no legal effect. It is a nullity ; a able Const- 
voidable contract can be enforced or rejected at the 
option of one party only ; an unenforceable contract is 
valid in substance but it has some technical defect in 
consequence of which one or either party is not allowed 
to sue upon it. It is called an agreement of imperfect 
obligation. 

{a) A may sell a watch to B thinking him to be C. A i 

afterwards sells that watch to D. The transaction i 

between A and B is void and D can acquire no right in 
that watch because B had no ownership in it. No one 
can give a better title to another than he has got i 

himself. 

(6) Under the delusion that the market is falling A ! 

sells a watch to B. Before A has discovered the fraud, I 

B re-sells the watch to G without knowledge of the fraud i 

and pays value for the watch. G has acquired good title : 

to the watch i . 

In the first case the fraud takes the form of personation. ! 

The watch is obtained by a false representation and | 

therefore the third person cannot acquire any title to the 
watch. In Cundy v. Lindsay's Lord Cairns said : “ They 
knew nothing of him and of him they never thought. [ 

With him they never intended to deal. Their minds 
never for an instant of time rested upon him and as 
between him and them there was no consensus of | 

mind.'’ ♦ 

The difference between what is voidable and unen- 
forceable is a difference # between substantive and^^ | 

■ ■ ■ . j 

^ Babcock i;. Lawson, 4 Q.B. ^3 App. Gases 459. 
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adjective law, e.g, a contract may be perfectly good but 
incapable of proof on account of the Statute of Limitation 
or want of writing under the Statute of Frauds or 
failure to affix a stamp under the Stamp Act. 

The Consideration may be divisible or indivisible. If 
there is failure in the case of indivisible Consideration 
the whole contract fails and the other party is freed 
from the liability. That failure may arise before or 
after the performance may be due. Again the failure 
may be slight or substantial. The failure of perform- 
ance must have been such as to amount in effect to a 
renouncement of the contract by the other party ; it 
must go to the root of the promise so that tlic other 
party may declare that he has lost what he cared to go t 
under the contract and that further performaiice cannot 
make up for the fault. This is a question of faotC 

The injured party may defend himself on tlie ground 
of breach or may sue for damages for injury done by 
reason of the breach and if he lias fulfilled some ])ai:’t of 
his promise, he may, if that wdiich he has done can be 
measured in money value, sue both for clamages and 
also for quwhlwm memU for so much value as lic3 lias 
done. It is altogether a distinct contract and arises 
from the offer which one party has made Iiy doing his 
part and the other side by accepting it 2 , 

RULE VI.— A valuable Consideration does not consist in 
a mere motive to return a benefit already Rendered. 

In Eastwood t’. Kenyon^ E. had been guardian atid^ 
agent of Mrs. K., and while she was a minor had incurred 
expenses in the improvement of her property ; he did 
this voluntarily and in order to do so borrowed money 
and gave a promissory note. Mrs. K. after attaining 
her majority promised to pay the expenses incurred and 
her husband agreed to pay the note. She was sued on 
that proniise. The Court held that the Consideration 
was wholly pash Lord Denman said : “ Indeed the 

a 

'Sale of Goods Act s. 31, Uth ed. p. 

Chalmers 6th ed. pp. 73, 74. ^ 1840, 11 A. and E. 

■■'Cutter u. Powell 2 S. L 0 . 
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doctrine would annihilate the necessity for any Con- 
sideration at all, inasmuch as the mere fact of giving a 
promise creates a moral obligation to perform it.” 

The princixDle of moral obligation was very strongly 
urged by Mansfield C. J. who said, “ It has long been 
established that where a x^erson is bound morally and 
conscientiously to pay a debt, though not legally bound, 
a subsequent promise to ]3ay will give a right of 
action”!. 

Lord Mansfield thought that a promise to do what the 
promisor is already under a moral obligation to do is 
binding. He was much influenced by the old cases which 
declared that a promise based uj)on a Consideration jire- 
viously executed upon request was good. InHawkes v. 
Saunders 2 the action was brought against an executrix 
in her own right to recover a legacy which she had 
Xcromised to pay to x)laintiff “ in Consideration of suffi- 
cient assets being in her hands.” Lord Mansfield said ; 

Where a man is under a legal or equitable obligation 
to pay, the law implies a promise, though none was 
ever actually made. A fortiori a legal or equitable duty 
is a sufficient Consideration for an actual jpromise. 
Where a man is under a moral obligation which no Court 
of Law or Equity can enforce and xDromises, the honesty 

and rectitude of the thing is a Consideration .The 

ties of conscience upon an upright man are a sufficient 
Consideration.” Lord Kenyon questioned the doctrine. 
Bosanquet and Filler have examined the then doctrine 
of moral Consideration and showed that Lord Mans- 
field’s generalisation was wider than the authorities 
on which it was based. They concluded that an ante- 
cedent moral obligation was not of itself sufficient to 
sustain a promise. In Littlefield v. Shee 3 Lord Teiider- 
ton observed that the doctrine of moral obligation was 
a sufficient Consideration, for a subsequent promise 
is one which should be received with Iknitation. East- 
wood V. Kenyon 4 decided that a moral obligation cannot 

qLee. r. Muggeridge ( 1813) ® 1831, 2 B. and Ad, Sll. 

6 Taunt 40. 
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give an original cause of action if the obligation 
on which it is founded never could have been enforced 
at law, though not barred by any legal maxim or statute. 
Lee V. Muggeridgei was overruled by the case of East- 
wood v, Kenyon 2 when Lord Denman said, “ The 
doctrine would annihilate the necessity of any Con- 
sideration at all ’h Since that decision the doctrine of 
moral obligation has found no support in any 
quarter. 


Lord Mansfield applied the doctrine of moral Consi- 
deration to the promise of a discharged bankrupt in 
Trueman v. Fenton 3 . Anson 4 says : ^ ^ There are certain 
features common to all these cases. The parties are 
clearly agreed ; the contract has been fulfilled for the 
benefit of one of the parties, while the other cannot get 
what he was promised, either because he has dealt with 
one who was incapable of contracting or because a 
technicalrule of law forbids the agreement to be enforced. 
If the party who has received the benefit which he 
expected from the agreement afterwards acquires capa- 
city to contract ; or i£ the rule of law is repealed, e. g. 
Usury Act ; or in the case of the Statute of Limitations, 
admits of a waiver by the person whom it protects, 
then a new promise based upon the Consideration 
already received is bindmg These cases do not rest 
upon moral obligation at all. 

RULE Vn, — ^If one party abandons a hona fide 

even though unfounded, or forbears to exercise the 
rfeht or to assert the claim for an appreciable timo 
that may be a valid consideration for the promise. 

In Wilby v. Elgee s actual forbearance at the defend- 
ant’s request, though not for any specified time, was 
held sufficient. In Jones v, Ashburnham 6 action was 
brought on a promise to pay £20 to the plaintiff in Con- 
sideration of his forbearance to sue for a debt which he 


^ Supra, 

n840, 11 A. and E. 450 
2 Oowp. 544. 


• “Contract, 13th ed. pp. 125- 
126. 

= 1875 L.R. IOC. P. 497. 
°i804, 4 East. 456. 
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alleged to be due to him from a third party deceased. 
The pleadings did not state that there were any repre- 
sentatives of the dead man towards whom this forbear- 
ance was exercised, nor that he had left any assets to 
satisfy the claim. Lord Ellenboroiigh said : ‘‘ How 
does the plaintiff show any damage to himself for for- 
bearing to sue when there was no fund which could be 
object of suit, when it does not appear that any 
person in rerum natura was liable to bim ” ? In Hyams 
V. Stuart Kingi the defendant was indebted to the 
]3laintiff as a result of certain betting transactions and 
desired time in which to pay. The Gambling 2 Act 
1845 (8 & 9 Viet. c. 109) would have been a defence to 
legal proceedings for the debt, but on the plaintiff 
threatening to declare the defendant a defaulter, the 
defendant promised to pay in a few days, if the threat 
w^ere not carried out. Held that action could Me on 
this new promise and Consideration. Farwell L. J. 
said : “ There is certainly nothing illegal in paying or 
receiving payment of a lost bet ; it is one thing for the 
law to refuse to assist either party in them folly, if 
they will bet ; it is quite another to forbid the loser to 
keep his word In Hyams v. Coombes^ Lush J. said : 
‘‘ There must be an actual forbearance to exercise some 
legal right in Consideration of a promise to pay. It 
is not enough to show that there had been a threat to 
expose or that there had been a promise to pay. It 
must be shown that the parties intended to contract 
and that the defendant had in his mind that he was 
promising on account of a real Consideration. That 
being so, there was no contract Wilson v, Conolly 
showed that a threat to expose was not a necessary in- 
gredient in bringing about such a contract if the defend 
ant was apprehensive of the consequences that might 
follow if the legal proceedings went . on. , This case 
came up on appeal from the County Court in which 

>1908, 2 K. B. at 725; * ^Zaw Times Reports, Fri- 

^ The Law of Qamhling, hy day May 17th, 1912, p. 413. 
Coleridge aad Hawksford, ^TlTheTimesLaw Reports, 

Ch.Vn, pp. 136-164. ^^ ^^^^^^^^ ^^^^^^^ ^ ^^ p. 212 . 
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Historical 

Accouat. 


the judge’s finding of fact was conclusive. The Court 
of Appeal did not decide that whereever a defendant 
said he was apprehensive of the consequences of being 
sued and promised to pay if not sued, that promise 
was one for valuable Consideration. Forbearance 
to sue a third person at the request of the promisor is 
a sufficient Consideration for his promise . 

If X is indebted to Y for a certain sum, he cannot 
by paying a smaller sum at the request of his creditor , 
be discharged from his liability to pay the balance ; but 
if part is paid before the whole falls due, or something 
other than the payment of money is done by X at F’s 
request, there can be a valid discharge for the whole 
debt. In Pinnel’s casei the above rule was laid down 
and the House of Lords affirmed it in Foakes v. 
Peer 2 . 

Danvers J.3 said: ‘‘Where one has quid pro quo, 
the?e shall be adjudged a satisfaction. If one be in- 
debted to me in forty pounds and I take from him I2d, 
in satisfaction of the forty pounds, in this case I shall 
be barred of the remainder”. Fineaux J.4 said: 
“ I think there is no difference between accord and 
satisfaction in money and in a horse. For notwith- 
standing the sum is less than that in demand, still when 
the creditor has received it by his own agreement, it 
is as good a satisfaction to him as anything else 
But Brian C. J. said (in the same case): “ The action 
is brought for £20 and the accord is that he shall pay 
only £10 which appears to be no satisfaction, for pay- 
ment of £10 cannot be payment of £20. But if it wei*e 
a horse, Avhich horse is paid for according to the accords 
that is a good Consideration ; for it does not appear 
whether the horse is worth more or less than the sum 
in demand^. And notwithstanding the horse may be 
worth only a penny, that is not material, for it is not 
apparent”. Perkins J. agreed with Danvers and 

21602, 5 Co. Rep. 117. VL f. 48pb32. 

'2 1884, 9 App. Ca. 605. 1495 Y. B. 10 Hen. VII 

1455 Y. B. 33 Hen. f. 4 H. 4 ^ 
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Fiiieaiix, J. J. : “ If a man be boundeii to pay 100 marks 
unto the obligee, and the obhgee accept of ten pounds 
for the obhgor hi satisfaction of the hundred marks, 
it is good performance of the condition ; and yet some 
have said the contraiy, because ten pounds cannot be 
satisfaction for one hundred marks ^ ’ . But this 
protest was powerless against the logic of Brian C. J. 
In 1561 all the judges agreed that ‘ the payment of £20 
camiot be a satisfaction for £10 2 Per Curiam : “ Five 
pounds cannot be a satisfaction for ten pounds.” In 
1602 Coke’s dictum in Pinnel’s Case ^ was given. In this 
case G gave P a bond for £16 on condition of his paying 
£8 on a cert am fixed day. P sued on that bond and C 
pleaded in defence that he at the instance of P paid £5 
before the due date and P accepted the said sum in full 
satisfaction of the whole debt of £8. Held, judgment 
must be given for P because G did not plead that he 
had paid the sum of £5 in full satisfaction (as he ought to 
have done) but pleaded the payment of part generally ; 
and that the plaintiff accepted in full satisfaction ; and 
therefore the judgment was given for / insufOcieiit 
pleading He ought to have pleaded that ho paid it 
in full satisfaction ”. Then he would have won the 
case ; but it was resolved by the whole court that 
“ pavmeiit of a lesser siimfi ofi the day in satisfaction of a 
greater cannot be any satisfaction for the whole becaUi^e 
by no possibility can a smaller sum be a satisfaction 
to the plaiiitifi; for a greater sum”. But the gift of a 
horse, hawk or robe can be good satisfaction, for it 
might be intended that a horse, hawk or robe might be 
niore beneficial to the plaintiff than the money in 
resjiect of some circumstance, otherwise the plaintifi 
would not have accepted it in satisfaction. But if 
part were paid and accepted before the due date in 
satisfaction of the whole debt, it would be a ^ood satis - 
faction in regard of circumstance of time ; a part 
before the day would be more beneficial to him than 

^ Perhin'^s Projltahle Booh . 4 Leon SI pL 172 

Grseniug 1827 s« 749, p. l4:L ^5 Hep* 11 fS# 

^DaL 49, plv itoon 
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the whole at the day and the value of the satisfac- 
tion is not material. Payment of part at the day and 
place cannot be, though accepted, satisfaction of the 
whole of the same kindi. The same reasoning occurs 
in the Commentary of Littleton (ed, of 1829, 212b.) 
where it is said : It is apparent that a lesser sum of 
money cannot be a satisfaction for a greater”. In the 
da^^s of Brian Consideration in its modern sense was 
unknown and the action of assumpsit was in its growth. 
To his mind whether ten pounds could be a satisfaction 
for twenty pounds was a question of simple arithmetic. 
Ten cannot be twenty ; the part cannot be the whole. 
Coke reasoned : “ It appears to the judges that by no 
possibility a lesser sum can be a satisfaction for a greater”. 
In Baggage v. Slade Coke 2 said, ‘‘ If a man be bound 
to another by a bill in a thousand pounds and he pays 
unto him five hundred pounds in discharge of his bill, 
which he accepts and doth upon this assume and promise 
to deliver up unto him his said bill of a thousand pounds, 
this five hundred pounds is not satisfaction of the full 
amount, but yet this is good and sufficient to make 
a good promise and upon a good consideration because 
he has paid money and he hath no remedy for this 
again”. In Cumber v. Wane^ the defendant pleaded 
to an action of indebitatus assumpsit that his own nego- 
tiable note for £5 had been given and received in satis- 
faction of the whole of the £15. The plaintiff objected 
that the plea was ill, ‘ it appearing that the note of £5 
cannot be a satisfaction for £.15. Even the actual 
payment of £5 would not do, because it is a less sum. 
much Jess shall a note payable at a future day Pratt 
C. J. said : “ We all are of opinion that the plea is not 
good. If £5 (as is admitted be no satisfaction for £15, 
why is a simple contract to pay £5 a satisfaction for 
another simple contract for three times the value ? 

In Stock Mawson Buller J. laid down the dictum 
W hether an agreement b^ parol to accept a smaller 

^Goring, Goring, 1602 ^718, 1. S,L. C. Ilthed., pp, 

Yelv. 11. . 336-->355. * 

^BvhtrQddsBe<ports, ^. lQ2i, 1798. IB. & 



THE PRESENT ENGLISH DOCTRINE. 169 

sum in satisfaction of a larger can be pleaded or not : 

I do not know. It was formerly considered that it 
could not, and was so decided in Coke’s time. I think, 
however, there are some late cases to the contrary, and 
one in particular in Lord Mansfield’s time, who said 
that if a party chose to take a smaller sum, why should 
he not do it*? There may be chcumstances under 
wliich such an agreement might not only be fair, but 
advantageous.” In Fitch 'y. Sutton ^ ih-dJu dictum had 
no effect. Lord Ellenborough based the rule upon Consi- 
deration : “ There must be some Consideration for the 

relinquishment of the residue ; something collateral, 
to show a possibility of benefit to the party relinquish 
ing his further claim, otherwise the agreement i? 
nudum pactum. ’ ’ 

The doctrine of Lord Ellenborough has been ad- 
versely criticised by eminent judges. In Couldery v. 
Bartrum2 Jessel M. R. said a creditor might take 
a horse, a canary or a tomtit, if he chose and that was 
accord and satisfaction, but by a most extraordinary 
peculiarity of the English Common Law, he could not 
take £19-6 in the pound. In Brooks v. Whit 3 Dewey 
J. said : “ This rule which obviously may be urged in 
violation of good faith is not to be extended beyond 
its precise import 

The doctrine as stated in Pinners case is that payment 
of a lesser sum on the day in satisfaction of a greater, 
cannot be any satisfaction for the whole ; by no possi- 
bility can a lesser sum be a satisfaction to the plaiiitifi 
for a greater sum. Ames ^ defines his position. The 
doing of any act (not unlawful or against public policy) 
is such a detriment to the actor as will support the pro- 
mise of another given in Consideration of that act. 
The payment of a part of the debt is an act and is 
therefore a good Consideration for the pronfise of the 
creditor to forego the residue of his debt. Hence 
Lord Ellenborough in Fiteh v. Sutton (5 East 230) 

^804, 5 East. 230. «2Met. 283, 286. 

n^Qh. D, 394, 399. n2 Ham B. 616* 
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was wrong. The rule in Pinnel’s case, writes Pollock ^ , 
‘ though paradoxical is not anomalous .... Its numerical 
logic may be archaic, but it is strictly logical. The 
Court does not know judicially what a beaver hat may 
be worth, but it must know that £10 are not worth £20.’ 
In Poakes v. Beer, 2 Pinnel’s case was followed. Lord 
Blackburn dissented. In Goddard and Son v. O’Brian 3 
O’B. Was indebted to the firm of Q for a sum of £125 
for goods purchased. The claim was settled for £100 
and O’B. passed a cheque for that amount payable to 
the firm of 0, A receipt was given. Received the sum 
of one hundred pounds by cheque in settlement of the 
whole amount of one hundred and twenty-five pounds, 
on the said cheque being honoured. The cheque was 
duly paid, Q. sued O’B. for the remaining twenty-five 
pounds relying upon the ground that the payment of 
a smaller sum than the debt due cannot be a satisfaction 
of the debt, and Cumber v. Wane was relied on. Held, 
there was a good accord and satisfaction by reason of 
the cheque being ‘‘ a negotiable instrument ” and 
judgment was given for O’B. Grove J. said : The 
difficulty arose from the rule laid down in Cumber v. 
Wane. But that doctrine has been much qualified 
and I am not sure that it has’ not been overruled ”, 
In Sibree v. Tripp, 1846 (15 M. & W. 36) the judgments 
of Parke and Alderson B. B. are strong expressions 
of a contrary opinion. That case decided that the 
acceptance of a negotiable security for a smaller amount 
may be in law a satisfaction of a debt of a greater 
amount, and is a direct authority that the giving of a 
negotiable security is not within the rule of Cumber 
Wane. Huddleston B. said : ‘‘ The doctrine of Cumber 
v. Wane if not actually overruled has been very much 
qualified ”, In Smith’s Leading Cases 4 it is stated that 
the general doctrine in Cumbers. Wane and the reason 
of all the exceptions and distinctions which hav© been 
engrafted on it may be summed up thus : A creditor 

^ Law of Oont^act, p. 200, ® 882, 9 O B B q? 
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cannot bind himself a simple agreement to accept 
a smaller sum ; such an agreement being nudum pactum. 
But if there is any benefit or even any legal possibility 
of benefit to the creditor thrown in, that additional 
weight will turn the scale and render the Consideration 
sufficient to support the agreement In Boakes v 
Beer, 1884 (9 App. Ca. 605) the House of Lords affirmed 

Court’s decision. Lord Pitzerland said : 
^ The question is whether there is sufficient legal Con- 
sideration for relinquishing the debt for interest. I 
am clearly of opinion that there is not. Lord Blackburn 
has shown very clearly that the resolution in 
Pinnel’s ease was not necessary for deciding that case 
and that the principle on which it seems to rest does 
not appear to have been made the foundation of any 
subsequent decision of the Exchequer Chamber or of 
this House, and, further, that some of the distinctions 
which have been engrafted on it make the rurSseK 
absurd. But it seems to me that it is not the rule 
which is absurd but some of the distinctions which have 
been granted on it. The resolution in Pinnel’s case 
has never been overruled. For nearly three centuries 
It seems to have been adopted by judges. During that 
period it seems to have been understood and taken to 
be part of our law that the payment of a part of a debt 
then due, and payable, cannot alone be the foundation 
of a parol satisfaction and discharge of the residue 
because it brings no advantage to the creditor and there 
IS no Consideration moving from the debtor ” Poakes 
t;. Beer decided that at the same time and place at which 
£100 are payable (or of ten shiUings at an earlier date 
or at another place), that nothing less than a release 
under seal will make his acceptance of £99 in money at 

the same time a good discharge. 

The Bills of Exchange Act, 1882, (Sec. 62) enacts that 
the holder of a bUl of exchange or promissory note can 

discharge it by renouncing Sis right without Gdnsidera- 

tion, such renunciation must be^made in writing on the 
instrument and must.be delivered up to the party liable. 
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EiiHen and Leake 1 say the defence of accord and 
satisfaction consists in two parts of something given or 
done the defendant to or for the plaintiff and accepted 
by the latter upon a mutual agreement that it shall be 
a discharge of the cause of the action. The agreement 
is the accord and the thing given or done is the satisfac- 
tion. Both parts are essential to the defence for accord 
without satisfaction or satisfaction without accord is 


no answer. An accord before breach is an agreement 
varying or discharging the previous contract, if validly 
made, is a good answer to a subsequent breach of the 
contract without performance or satisfaction. Bills 
of exchange and promissory notes may be discharged 
after they are due by mere waiver without satisfaction 2 . 
Accord and satisfaction must be pleaded specifically ' 
A siibstittited agreement may be accepted in acccid 
and satisfaction of an existing cause of action, the new 
promise only and not the performance of it being taken 
in satisfacticn and discharge. Accord must be executed 
and satisfied. Until satisfaction under accord, the 
original cause of action is not at all affected thereby. 
All accord and satisfaction made by a third party with 
the plaintiff, rn the defendant’s behalf, may be subse- 
quently adopted by him and enure to his benefits. 
Accord and satisfaction after breach is in o-eneral a 
good defence to an action on any contract^ whether 

made by parol or by specialt 


Composition with creditors is an instance of th 
pneral rule. When a composition is entered int, 
between a debtor and hi, creditors, each creditor agree 
to accept a smaller sum than is due in c,e,+,- r .• 

comittS’ creditor’s promTs! 

consists m every other creditor undertaking to foregc 

'"Bullen and Leake, PZea 0 

and jSatisfaction pp 
4 >9-483; Replication toPleo 
of Accord and Satisfaction. 
483,v Koscoe, Nisi 
11th ed,, 1907, pp. 659«.66L 


Pfecedents of Pleading ^ 3rd. 
ed., 1868 ., p. 480 .'* 

* Foster v. Dawber, 1851, 6Es. <■ 

839 ; Knob S. 0., 678. 

* Jones V. Broadhurst, 9 C B 
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his part of the claim. Good v. Cheeseman decided 
that Consideration in a composition with creditors must 
be something other than mere acceptance of a smaller 
sum in satisfaction of a larger ; it is the substitution 
of a new agreement with new parties and a new Consi- 
deration. Parke J. said : “ Each creditor entered into 
a new agreement with the defendant (the debtor), the 
Consideration of which, to the creditor, was a forbear- 
ance by all the other creditors who were parties to insist 
upon their claims’’. Lord Tenderton said: ‘‘This 
was not an accord and satisfaction properly and strictly 
so called, but it was a consent by the parties signing 
the agreement to forbear enforcing their demands, in 
Consideration of their owa mutual engagement of 
forbearance ; the defendant at the same time promising 
to make over a part of his income and to execute a 
warrant of attorney which would have given the trustee 
an immediate right for their benefit. In fact, a new 
agreement is substituted for the original contract with 
the debtor ; the Consideration to each creditor being 
the engagement of the others not to press their indi- 
vidual claims 

EXILE Vni.— The Compromise of a Bona Kde Dispute 
is a Valuable Consideration, 

Wade v. Simons decided that the agreement to com- 
promise was not binding because one of the parties to 
that compromise knew that he had no case. In Calhsher 
V. Bischoffsheim^ 0 sued B for breach of a contract to 
deliver certain railway shares. C stated that some 
money was due to him from the Government of Hondu- 
ras. C was to sue for the amount. In Consideration of 
forbearing to sue for a certain time B agreed to hand 
over to 0 certain railway shares. B stated in defence 
that at the time of the alleged agreement normoney was 
due to C from the Government of Handuras. Held, G 
must succeed. Cockburn Ct J. said : ‘ ^ A compromise is 

"1831, 2 B. and Ad. 328, 335 ®1879, L. R., 5 Q.B. 449, 

*1846, 2 C.B. 648. 
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effected on the ground that the party making it has a 
chance of succeeding in it, and if he bona fide believes 
that he has a fair chance of siicceedins:, he has a reaso 
able ground for suing, and his forbearance to sue will 
constitute a good Consideration. When such a person 
forbears to sue, he gives up what he believes to be a 
right of action and the other party gets an advantage, 
and instead of being annoyed with an action, he escapes 
the vexatious incident to it. It would be another 
matter if a person made a claim which he knew to be 
unfounded and by a compromise derived an advantage 
under it”. If a person forbears or promises to forbear 
from exercising his legal right against another person^ 
it will be no real Consideration from a promise by the 
other or any third party unless there was some hona fide 
legal right to be enforced. In Jones v. Ashburnhami 
Lord Ellenborough C. J. said: “ It is a known rule of 
law that to make a promise obligatory, there must 
be som ? benefit to the party making it or some detri- 
ment to the party to whom it is made ; otherwise it is 
considered a nudum pactum and cannot be enforced. 
How can the plaintiff show any damage to himself by 
forbearing to sue when there was no fund which could 
be the object of the suit ? No right can exist in this 
vague, abstract and indefinite way. Eight is a cor 
relative term ; there must be some object of right ; 
otherwise there cannot be said to be any right. Has 
there been any suspension of the plaintiff’s right ? 
Unless a right is capable of being exercised, there can be 
no suspension of it.” In Miles v. New Zealand Alford 
Estate Co. 2 Bowen L. J. held that if an intending 

to 

litigant hona fide forbears a right to litigate a question 
of law or of fact, it is not vexatious or frivolous to liti- 
gate, he does give up something of value”. In Holds- 
worthy Urban District Council v. Eural District Council 
of Holdsworthy 3 Warrington J. decided that it is no 
ground for setting aside a compromise that the claim, or 

r ■ ■ ^ ^ . 
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one oi the claims, made hy one of the parties was not 
well founded in law, provided that it was put forward 
bouci fide. Cotton C. J. said such a forbearance is good 
Consideration for a promise, even though the claim is 
not well founded, if it is honestly believed in and the pro- 
misee does not conceal from the promisor any fact which 
he knows wilFafiect its validity i . 

For more than 200 years the opinion was that for- History, 
bearance to prosecute an invalid claim was under all 
circumstances an incompetent Consideration. For- 
bearance, where there is no cause of action, cannot be 
any Consideration to raise an assumpsit. In Stone v. 
Wythipols the promise of an executer in Consideration 
of debt contracted by his testator whilst he was an inf ant 
was held invalid. In Manning’s case 3 it was decided 
that a promise by an heir to whom no assets had descend- 
ed to pay a debt of his ancestor is unenforceable where 
such promise is given for a forbearance to sue. In 
Lloyd s;. Lee'^ Tindal C. J. explained the principle on 
which these decisions rest. It is almost contra honos 
mores, and certainly contrary to all the principles of 
natural justice, that a man should institute proceedings 
against another when he is conscious that he has no good 
cause of action. In order to constitute a binding promise 
the plaintiff must show a good Consideration, something 
beneficial to the defendant or detrimental to the plain- 
tiff. Detrimental to the plaintiff it cannot be if he had 
no cause of action and beneficial to the defendant it 
cannot be, for in contemplation of law the defendant 
upon such an admitted state of facts must be successful 
and the defendant will recover costs, which must be ^ 
assumed to be a full compensation for all the legal damage 
he may sustain. The Consideration therefore altogether 
fails. In Longridge t;. Dorville 5 it was decided that 
if an action is doubtful in law and fact and le^al proceed- 
ings have been commenced upon it in good faith, a 

’Miles u. New Zealand Alford » *1606, Cro. EUz. 126. 

Estate Co., 32 oh. D., pp. ‘‘1717, Str. 94. 

266, 284. i>1821j 6 B. and Aid.. 117. 

’1588, Cro. Eliz. 126. 



•1/0 the doctpjne of consideration 

proniis© gi\ gii in CoiisidGratioii of roioaso of sucli pro- 
ceedings is good. The same principle was applied in 
Cook 2 ?. Wright 1 where the plaintiff’s bona fidehe\ieYin<y 
the defendant to he liable to pay them certam expen.sel 
for which he Avas not, and believed himself not, to be 
liable, threatened him with legal proceedings and he by 
way of compromise gave promissory notes'. Held there 
was sufficient Consideration for the notes. 

Formerly when an action was brought upon a promise 
given for a forbearance to sue, the Court asked two 
questions : (1) Whether the parties had made that 
actual contract in dispute, and (2) whether that original 
cause of action was legally enforceable ? The answer 
to these two questions deprived the plaintiff of the 
benefit of any compromise and adjustment, i^ow the 
making of the agreement eliminates all questions of 
merit of the previous claim if there is no fraud or mala 
fides and the claim is not clearly iliegal. At the close of 
the reign of Queen Elizabeth the formative period of the 
Doctrine of Consideration had ended and the modern 
law of English Contract had been fully developed. The 
general forms of Consideration had appeared — 

{a) Detriment to promisee was necessary in order to 
give validity to unilateral promise. This is the original 
form of simple assumptial contract 2 . 

(b) The question of mutual promises as Consideration 
for each other. Dangdell^ says that an attempt has 
been made to distinguish between unilateral and 
bilateral agreements. Pollock 4 makes a similar dis- 
tinction. Anson 5 showed the fallacy of that distinction • 
it assumes that the second promise imposes an obligation 
upon the promisor. 

These different kinds of Consideration cannot be 
resolved into one. No present detriment to the promisee 

U861, 1 B. and S. 639. % Harv. L, B., 615. 

^Langdell Summary of Con-> *14 Ham X. i?., pp. 496 — .gog* 

tracts^ s* 64; Ames, Two Contracts^ 1st ed., p. 158. 
of Comiderationtl2 ^Gontracte, 1st ed., p. 80. 
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is found either in the Consideration of legal duty or in 
mutual promises. In the one case the detriment is past, 
having been incurred when the debt was created. In 
the other case there is a contemplated loss or detriment 
ro both parties, future performance of the respective 
promises. 

Forbearance to sue is a good Consideration althousih 
it cannot be any advantage to fcim who makes the 
promise. Where a compromise of a dis|3uted right is 
effected before any suit is instituted, it is a good Con- 
sideration. A.11 that the law requires is that there must 
be I’easonable ground for the claim and that the claim 
be pressed in good faith. Where these two conditions 
concur a forbearance to institute a suit which is in 
contemplation constitutes good Consideration. Bullen 
and Leaked say, the promise to forber and stay pro- 
ceedings is denied by general issue non-assumpsit. If 
the debt or cause of action agreed to be forborne is set 
out in the declaration as a distinct averment, it must be, 
if intended to be denied, traversed in terms. The 
forbearance itself and the alleged breach if denied must 
be specially traversed. Where a claim is bona fide niadcj 
respecting which a reasonable doubt exists, forbearing 
to sue is a good Consideration, although no proceedings 
have been taken. Agreement to forbear for a time 
proceedings at law or in equity is a vaild Consideration 
for a promises.' 

RULE IX — As a General Rule a Past Consideration will 

not support a Promise. 

To this general rule there are certain exceptions in 
which a jcromise is held to be binding, although the 
Consideration for it is a benefit which was received by 
the promisor before the promise was made, — • 

A person who is protected from liability on his pro- ^^cception i 
mise by a rule of Common Law or Statute intended for 

^Pleadings, pp. 157 5Mri ** Case Upon Assumpsit’"; 

(a). B 1 ^ 3 Chltty, bu 

HolL Abr, 24 pl.33; Comyn, pp. 00, 67. 

Digest, Action Upon the ^ . 
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Exception 

11 . 


Exception 

III. 


his benefit, may renounce that benefit and render him- 
self liable by entering into a fresh contract although he 
receives no new Consideration for it. 

In Wennell Adney ^ (1802) Lord Mansfield made 
current the doctrine that the existence of a previous 
moral obligation constituted such a relation between 
the parties as would support an express' promise. In 
Earle v. Olivers Parke B said; “ Where the Considera- 
tion was originally beneficial to the party promising, yet 
if he be protected from liability by some provision 
of the Statute or Common La^w, meant for his ad van - 
tage, he may renounce the benefit of that law ; and if 
he j)romises to pay the debt, which is only what a^n 
honest man ought to do, he is then bound by the law to 
perform it.” 

Eatiflcation of contract by an infant : — Formerly 
a contract made by an infant during minority could be 
ratified on attaining majority but by the Infant’s Relief 
Act, 18743, that ig not allowed ; if a negotiable instru- 
ment be given after attaining majority in respect of a 

loan during infancy, it is void even against a holder in 
due course 


If one person renders services to another at his 
request a subseQ,uent promise to pay for the worln is 
enfoceables. 


These cases are no exception to the rule because 
there may be an implied promise to pay for the service, 
and the subsequent express promise may be treated 
as an admission which evidences a bargain fixing tlie 
reasonable remuneration for the service done. Erie C- 
J. explained ^ Lampleigh i;. Braithwaite from a modern 
pomt of view. ‘It was assumed,” he says, “that the 

the plaintiff performed at the request of 
the defendant and other services he rendered would 


^3 Bos. and P. 247 Finoh, Se> 
lected Oases , 338 note. 
^1848, 2 Exch. 71. p. 90. 

® 37 and 38, Viefc c.. 62, s. 2. 
‘^Betting and Loans Aet, 1892 
55 Viet. c. 4,s. 5. 


Lampleigh v, Braithwaito 
1615, Kob. 105 ; 1 8. L. C. 
141-172, 11th ed.; Hunt >y. 
Hunt, 3 Dyer 272«:. 

In Kennedy t;. Brown, 1803 . 
a3;C. B..H. 8. 677 . , ' 
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have been sufficient to make any promise binding if it 
had been connected therewith in one contract ; the 
peculiarity of the decision lies in connecting a subse- 
quent promise with a prior Consideration after it had 
been executed. Probably at the present day such 
service on such a request would have raised a promise 
by implication to pay what it was worth.” In 
Wilkinson Oliveira^ the plaintiff at the defendant’s 
request gave him a letter for the purpose of a law suit. 
The defendant proved his case by that letter. He 
subsequently promised the plaintiff to pay £100. Here 
the plaintiff evidently expected some return for the use 
of the letter and the defendant’s request for it was an 
offer that if the plaintiff would give him that letter, he 
would pay a sum to be determined thereafter. These 
cases were at one time supposed to be decided on the 
ground of moral Consideration but it is no longer 
necessary to do so. If a pauper 2 resides in a parish 
other than the place of his legal settlement, the poor 
law authority of this latter place may be required to 
recoup to the poor law authority of the parish in which 
he resides the expense of medical attendance voluntarily 
incurred by them for the pauper when residing there. 
In Watson v. Turner it is stated that the defendants, 
being bound by law to provide for the poor of the 
parish, derived a benefit from the act of the plaintiff, 
who afforded that assistance to the pauper which it was 
the duty of the defendants to have provided ; that was 
the Consideration, and the subsequent promise by the 
defendants to pay for such assistance was evidence 
from which it might be inferred that the Consideration 
was performed by the plaintiff wi,th the consent of 
the defendants and consequently was sufficient to 
sxij)j)03?ti 01 ^6iiGr0il cLSS'icTyh^szt for work 

labour porforuiGd for tli6 ddfoudants ^ at tbcir 
request 3 In Wing i?. MiU ^ the papuper was residing 
out of Ms paxish ; that parish acknw^ 

^ 1835, 1 Bing, N. 0. 490, 

2-^atson u. Turner, 1767, 

Bulkr, Frto, 147. 


* 1 Selvyns, JSfisi Prius, p. 5 
^1817 1 B. and Aid, 105. 
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liability foi? Ws mamtenance by making a weekly 
allowance. During the illness of the pauper a doctor 
attended him. The overseer of the parish of settlement 
agreed to pay the bill of the doctor. Held, the overseer 
was liable. In Paynter v. Williams ^ the liability rested 
upon a request to provide the necessary attendance and 
a promise to pay for such attendance, both of which 
are to be implied from the conduct of the parties. 

In order to support a promise, Consideration may be 
executory or executed but it must not be past. If 7’s 
act benefits X, and in consequence X promises Y after- 
wards to give something, that promise is said to be made 
on a past Consideration. The distinction between execut- 
ed and past Consideration is that in the former the pro- 
misor gets tlie benefit of the act by promising expressly 
or impliedly in return ; in the latter, the promisor las 
already got the benefit of the act without promising in 

return, so in fact he gets nothing from the promisee in 
exchange for his promise, e.g,~ 


(a) X may have acquired a benefit from 7’s act or 
forbearance and has also incurred a legal obligation to Y ; 
afterwards in Consideration only of the transaction 
having taken place, X promises 3^ more than he is legally 
liable to perform. In Roscorla Thomas 2 A purchased 
a horse from Y who afterwards in Consideration of the 
previous sale promised that the horse was sound and free 
from vice. It was in fact a vicious horse. Court decided 
that the sale created no implied warranty or promise 
• j orse was not vicious ; the promise was quite 

n 5 Semral 

a onsideration past and executed will support 

T as would be implied by law 3 . ” 

W Denman C. J. said: “ As a general rule promise 

sT w^b ° Consideration. The precedent 
feidanf ^mr,^ warranty though at the request of thede- 

him” ’ ’ ^ ® ‘iaty or obligation upon 


'iS33 1 C. and M, 810. 
=IS42, 3Q,B. 234. 


Knell Oases on CorAract, p, 
340-342. 
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(b) X may have obtained a benefit from F’s act or 
forbearance without having incurred any legal liability 
to Y ; afterwards in Consideration only of having obtain- 
ed the benefit, X makes a promise to Y, In Eastwood 
V. Kenyon 1 K contended that the promise was past and 
therefor) void. E argued that as benefit was derived 
from the act of improvement of the estate, there was 
a moral duty to pay and that moral duty was quite 
sufficient Consideration. Held, that judgment must be 
given for the defendant because the past benefit was not 
given at the request of K and by the old Common Law 
of England such a benefit was no Consideration at all. 

Lord Denman said : “ The doctrine would annihilate the 
necessity for any Consideration at all’’. 

The rule that a past Consideration will not support Exceptions, 
a promise has three exceptions : — 

(a) A past Considerations if it be executed at the 
request of a promisor, will support a promise. 

{b) A past Consideration will support a promise, if it 
consisted in a performance by the promisee of his part 
of a previous contract with the promisor ; such contract 
was either void at the time it was made (but would have 
been valid if it had been made at the date of the 
subsequent promise) or it has become unforceable 
owing to the Statute of Limitation when the subsequent 
promise was made. 

(c) If the past Consideration consisted in the 
voluntary performance by the promisee of what the 
promisor was legally bound to do, it will support a 
promise. 

{a) A past Consideration, if it be executed at the Explanation 
request of the promisor, will support a promise. Request 
may be made with or without intention of creating legal 
relations between the parties. A request may be ac- 
companied by an offer to'*remunerate for the act ^ ^ ^ ^ 

forbearance requested ; or it may be one from whM 
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reasonable man could infer such an offer . Such a req ucst 
is an offer, and doing what is requested is an acceptance 
of the offer, so a legal liability results to give the reason- 
able remuneration. If the request fixes the amount 
of money to be given for the trouble, any subsequent 
express promise to pay more than the agreed sum is 
void I . But if the amount is not fixed when the request 
is made, there is an implied promise to give reasonalile 
compensation and a subsequent promise to give a cetdain 
amount may be regarded ; (a) as an admission wliich 
evidences ; or (6) as a positive bargain which fixes thc! 
amount of the remuneration due. A request may not 


be intended to create any legal relations at all. Tlicre, 
may be a request made without any idea of paying any 
money or it may be of such a nature that no reasona.b)o 
man would infer that money was intended to be given. 
It follows that the request is not an offer, and if thc 
other party complies with it, no legal liability can arise 
even though in complying with the request, tlverc may 
be much trouble and expense and the other party ma,y 
derive much profit from it. In such a case the one (larty 
has derived benefit from the act of the other without 


incurring any legal liability. Any subsequent express 
promise to give remuneration for the service rendered 
is a promise made upon a past Consideration e.xecuted 
at the request of the promisor, e.g. : If X requests F, 
an old friend of his family, to do the best he can to obtain 
an appointment for X, Y exerts himself and Hucceods 
in getting an appointment for X. X intimates to ¥ 
that in Consideration of the trouble which he had taken 
for his sake, he will give him £50. In order to give legal 
effect to the expressed intention of X, the judges have 
decided that the subsequent promise must bo regarded 
as relating back to and forming part of the antecedent 

request and so a legal liability is created 2 . It is stated 
that a mere voluntary courtesy is not sufficient to 
support a subsequent promise ; but when there was a 
previous request the courtesy was not merely voluntary 

*Roscorlat>. Thomas 1842, 3 '*1 S. L. C. 130, 146. 

Q. B. 234. 
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nor is the promise nudum pactum, but it couples itself 
with, and realates back to, the previous request. 
Chittyi says where the plaintiff’s act is moved or 
procured by the request of the party who makes the 
promise, it will bind, for though the piomise follows^ 
yet it is not naked, but couples itself with the precedent 
request and the merits of the party procured by that 
suit. Leake 2 says : “ A merely voluntary courtesy will 
not have a Consideration to xiphoid an assumpsit, but if 
that courtesy was moved by a suit or request of the 
party that gives the assumpsit, it will bind . In 
Lampleigh v. Braitwaite^ the facts were that A had 
caused the death of one Patrick and requested L to do 
all he could to obtain a pardon for him from the king. 

L took the trouble to ride and travel at his own expense 
from London to Roiston when the king was there, and 
to London and back and so to and from Newmarket. 
Afterwards, in Consideration of the trouble, B piomised 
to pa.y him £100. B failed to pay the agreed sum ; L 
sued him for the amount with damages. B contended * 
that the Consideration was past ; {b') that it did not 
appear that L had done anything towards obtaming the 
pardon except riding up and down, and nothing done 
when he came there. Held, judgment must bo for L 
for the amount of £100. 

The court agreed that a merely voluntary courtesy 
will not have Consideration to siqqiox't an assumpsit, 
i.fi., if B had tried to obtain the pardon for B without 
any previous request, B s subsequent piomise to pay 
the sum would have been without Consideration. But 
if that courtesy were moved by a request of the party 
who gave the assumpsit it would bind, for though the 
promise followed, it was not naked, but related back to 
the request before, and the merits of the party were 
procured b;/ that suit which makes th« difterence 
between the promise to pay foi’ something already done 
1 1 the pi omisor’s request, ■and one to pay for something 

>Co,,j„i,,te ioai ed.,19l2, p.3^ » 16U Hobart 100; I S, L. G. 





m 


THE DOCTEINE OF GONSfOEEATlON 


already done without the promisor’s request. ’I’he 
former is real Consideration, the latter is no Considera- 
tion because it is past. The Court decided that there 
was no Consideration for B’s promise and thus the first 
argument failed, and as L had not been rerpicstcd to 
obtain the pardon but to do his endeavour (o obtain 
it, he had done what he was requested to do by riding 
for that object ; and the court uplndd the second argu- 
ment. The word ‘ courtesy ’ obviously meant soiucthing 
done for another without c-xpeetation of l■(vmulleratio,u ; 
if neither party to the promise intends to eider into 
legal relations with the other no legal lialnlity can arise. 
But if the person who retpicsts agrees to pay for it, 
then the promise couples itself with the request and 
with what was obtaineil liy the request. Tlius Is re- 
cognised the exception to the rule tliai. a (last Consi- 
deration will not support a iiromise ; Init the fiefiion c.f 
the relation back reconciles it with the ordinary doctrine 
of Consideration. The promise ex])resses tlie intention 
of the promisor to pay for what lie has olitained gra- 
tuitously. The legal fiction gets rid of tlie merely 
technical obstacle which jirevents such promise from 
being legally binding. The court really f.reafs the 
subsequent promise as expressing the real iid.ention 
at the time of the request and so decides the ease ju.st 
as it would have done if lioth rcqne.sf. and promise 

had preceded the act tliat eonstiliUte.s the 

Consideration. 

In Wilkinson v. Olivieral the facts were tlia! 0 Inwi 
a claim against the estate of I). Oliviera. deeixised. 
In oxdci 1)0 liiH it/ wnB liir liiiii'i 

to prove that I). Olivkra at the time he made tiu 
was an alien and a native sulijeet of Pm- 
Wilkinson had a letter written to him by D. Oliviera 
which woulil prove the point in dispute. O requested 
W to give him that letter to he used in evidena';. W dkl 
so and the result was that Q ci^tabhshetl his case to a large 
sum of money* In Consideration of what W had done 


'J830 1 Bing, N. C. 400 
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0 promised to give him. £1,000. 0 did not pay the 

sum,. W sued him on the above facts for the agreed 
sum. 0 urged in defence: (1) that he had not esta- 


blished his case by means of that letter ; (2) that the 
letter had been given to him by W by way of a 


spontaneous gift . 
the stated sum. 


Held, judgment must be given for 
Tindal C. \j. said : What would 


you say to the case of a man who entering a shop 
should say, I will give you £10 for such an article 
The word ‘ give ’ is used on both sides. It is a gift 
upon a mutual Consideration. As the promise to give 
£1,000 was not made until long after the gift of the 
letter, it is only on the assumption that the request 
and p omise were concurrent that the dft of the letter 
and the promise to pay can be described as mutuar.” 
In Bradford Itoulstond B had a ship for sale 
B introduced X and Y to B and X and Y bought the 
ship but had not enough money to pay for it B 
requested B to give them, credit for the sum. due and 
B did so, Sul)sequently B promised B in writing to 
guarantee paynie.nt of the su.m by X and F, and B 
brought; an acti,on on that guarantee. Held, B was, 
liable on tlie giiarantee. For although the Oonsidera- 


tion was past, yet as it was given at jR’s request, the 
principle of Lampleigh v. Braithwaite was applicable 
and tlie gnai’antee was legally binding. ' 


Various views {ire lield on the doctrine laid down in. 


Lampleigh v. Braithwaite (1 S, L. C. 136.) At the 
present day the doctrine laid, down 'in that case is re** 
<.yirded as doubtful. Pollock'^ says: ‘‘ There is no.. 


satisfactory modern instance of this doctri,ne, and, it 


would perhaps' now be held that the subsequent, promise, 
is only evidence of what the parties thought the service 
worth”. Anson 3 says: The ..subsequent promise 

is only binding wlien the request, the CcyisideratiGn' 
and. the promise form substantially one transaction 
,80 that the request , is virtually the offer of a, : promise the, 
precise extent of which is hereafter to be ascertained ” 


H85B, 8. Tr. 0. L 468. ^OoMracts, 13th ed., 1912, p 

'^Contract, p..l 89 .; :, , , 
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Hare ^ says : " At an earlier time it was lield that a past 
Consideration would not support an action of debt, 
but was enough for assumpsit 2 Holmes^ says I 
' The theory was still that the breach of |)romise was 
an actionable wrong, because of an existing relation 
between the parties which created a special duty, not 
that an executory contract as such created an obliga- 
tion.’’ In Stewart v. Casey ^ the facts were that B and 0 
were the joint owners of certain patents and at their 
req^uest introduced these patents into the market and 
expended money in advertisement. Subsequently B 
and C signed and handed to C a writing containing the 
following : “ We now have pleasure in stating that in 
Consideration of your services as a practical manager 
in working our patents we hereby agree to give you a 
one-third share of the ]patents. G Considered this as 
an assignment to him of a third share in the patents 
and got it registered at the Patents Office. B died and 
his executor and surviving partner sued to have the 
name of G taken off the register because : (a) the docu- 
ment did not constitute an assignment ; and (6) it was 
not a valid agreement to assign because there was no 
Consideration for it. Held judgment must be given 
for G because the document was a good equitable 
assignment as there was real Consideration for it, 
Bowen L. J. in reply to the argument that the Consi- 
deration was past said: “ That raises the old question 
of Lampleigh v, Braithwaite. I do not propose to 
discuss that question. But the answer to the objection 
raised is clear. Even if it were true, as some scientific 
students of law beheve, that a past service cannot 
support a future promise, you must look at the docu- 
ment and see if the promise cannot receive a proper 
effect in some other way. A past service raises an 
implied premise that at the time it was rendered, it 
was to be paid j^or ; and if that service was intended 

' ^ 

1887; pp. 246-49. Worlington 1595, 2 Leon 224* 
^Marsh Vi Rainsford 1588, ^ Common Xaw^ p. 2S6. 

2 Leon 111; Sidenham v, 1892, oh. I, 115. 
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to be paid for, the subsequent ]Dromise to pay may be 
treated either as an admission which evidences, or as 
a positive bargain which fixes the amount of that rea- 
sonable remuneration on the faith of which the service 
was originally rendered. In this case there is ample 
ground for the promise to give the third share This 
case decides that if a request creates a legal liability, 
and there is a subsequent promise, that promise may 
create legal liability. It does not decide that if a request 
does not create a legal liability, and a subsequent pro- 
mise is given, such a promise can have no legal effect 
at all. If X does something at T’s request without the 
intention of creating any legal liability, and afterwards 
T promises to pay him a certain sum, the modern 
o|)inion would make it quite impossible to give any 
effect to such a promise of Y because X can defeat that 
claim by the plea of ‘ past Consideration but if the 
old opinion bo accepted the Court can give legal effect 
to X’s promise as part of the original request — the sub- 
sequent promise is treated as proof of the prior inten- 
tion ; and it seems probable that the Court will act on 
the old opinion which satisfies the principle as well as 
justice. 

(6) A past Consideration will support a promise if it 
consisted in a performance by the promisee of his part 
of a previous contract with the promisor. 

The principle of this exception is that the Considera- 
tion was originally beneficial to the party promising, 
and if the provision of Statute or Common Law was 
intended to protect the interest of the party, he can 
renounce the benefit of that rule ; and if he promises 
to pay the debt which he ought to pay as an honest man, 
he is bound to perform it. We have seen Lord Mansfield’s 
' view in Lee v. Muggeride. Gibbs J. said: Wherever 
there is an antecedent moral obligation and a subsequent 
promise to perform it, it is^ of sufficient validity for the 
plaintiff to be able to enforce it.’’ In Lee Muggeridge ^ 

, ,, , US13,..5Tamxt,a6 ' - ly,; V,, 
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a married woman (who according to the old law could 
not contract) gave a bond for tnoney advanced at 
her request to her son by a former liusliand. Aftei’ wards 
when a widow, she promised that her execiitors shoiild 
pay the principal and interest secvired by the bond and 
it was held that the promise was bindiiig. In Flight v. 
Eeedi the defendant renewed the bills, the Considera- 
tion for the renewal being the past loan, and. it was held 
by Pollock C. B. and Wilde B. (Martin B. dissenting) 
that judgment must be given for tlie defendant in the 
following terms : “ There are many coiijiiixctures in 

which a man may feel himself morally boiind to pay 
money and promises to do so, which the law would not 
recognise as forming a good Consideration. But a 
loan of money is a different thing. The very name of a 
’ loan imports that it was the iiiidertaking arid intention, 
of both parties that money shoidd be repaid*’. The 
general doctrine, promulgated in Lord Mansiiehrs time, 
has been' much criticised. It was stated 'very widely 
in Lee v. Muggeridge and in Eastwood v, Kenyon ^ ; tlie 
Exchequer Chamber finally decided that a mere moral 
■'obligation, arising from past benefit and not eonf erred 
at theg^equest of the defendant, is not a good Considera- 
tion. 

, (c) If the past Consideration consisted in the voluntary 

perform.ance by the promisee of what the promisor was 
legally bound to do, it will support a promise. ChittyS 
says: ' Where the plaintiff voluntarily does that to' 
’ which the defendant was legally compeUulde, and the 
defendant afterwards in Consideration thereof expressly 
promis<^s, it will be a binding promise. This exception 
rests upon moral grounds arising out of special circums- 
tances In Wing V. MilH ' Lord Ellenborough' C. J, said: 

In this case both the legal a'ncl moral obligation 
obtain,** Send Bailey J. said: The promise made after 
the death of the pauper is founded on a legal as well 'as^a 
moral Consideration.** Ixr Paynter WilliamsS 6 the 


M863, 1 H. and C. 703. 

“ 1840, 11 A. and E. 450. 
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facts were similar to those in Wing v. Mill, with the 
difference that no promise was made to pay the apothe- 
cary’s bill. The parish of settlement was held liable 
to pay for the attendance of the doctor. Lord Lviid- 
hiirst C. B. said: They (the OTerseers) knew of the 

pauper being there ; and that in my opmion amounts 
to a rec^uest on the part of the officers that the pauper 
should not be removed and a promise that they will 
allow what is requisite. They know by the same letter of 
the plaintiff’s attendance. This in my opinion was an 
acceptance of the plaintiff’s services and created a legal 
liability.” Bayley B. said : The legal liability of the 
laarish is not alone sufficient to enable the party to 
maintain the action wuthout a retainer or adoption of 
the plaintiff on the part of the parish. The legal lia- 
bility of the parish does not give anyone who chooses to 
attend a pauper and supply him with medicine a right 
to call on them for payment.” The legal liability arose 
from their conduct after they knew. Moral service in 
itself does not give any right to call for payment ; but 
if there is subsequent express promise to pa^q it amounts 
to adoption of the past services and in this way the 
plaintiff could enforce payment for the ser\dce rendered. 
Pollock 1 writes respecting the authority for this excep- 
tion : “Not only is it scanty in quantity; but the 
decisions so far as they did not proceed on the now ex- 
ploded ground that moral obligation is sufficient 
Consideration, appear to rest on facts establishing an 
actual tacit contract independent of any subsequent 
promise.” Anson 2 says: “ It wrould seem then that 
the promise in the cases cited to support the rule, was 
either based upon a moral obligation, which since the 
decision in Eastwood v. Kenyon would be sufficient to 
support it, or was an acknowledgement of an existing 
liability arising from a contract which migl^t be Implied 
by the acts of the parties— a liability which as Paynter 
V. Williams shows did not need a subsequent promise to 
, create it . . . . It is strange that an exception to the general 
rule as to past Consideration resting on such scanty and 

^ Contract, \ 
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Apparent 

Exceptions 


unsatisfactory authority should still be regarded as 
law.’’ MauleJ. in Elderton v. Emmensi said: “An 
executed Consideration will sustain only such a promise 
as the law will imply. And this really means that the 
explicit promise in Lampleigh v. Braithwaite w^ould only 
be valid, if the law would have implied it anyhow from 
the words or conduct of the parties.” 

The reply to the critics is that : {a) Paynter v, 

Williams 2 supports the exception. The liability did not 
need a subsequent promise to create it. P recovered 
what W was legally bound to pay, but he did not recover 
what W was morally bound to pay because there was 
no subsequent promise. This decision is still good law. 
(b) East V. Kenyon decided that the wide and unqualified 
doctrine of moral obligation, as stated in Lee v. Mug- 
geridgCj was not law because Lord Denman said : “ The 
doctrine would annihilate the necessity for any Con- 
sideration at all,” it did not afiect the qualified doctrine 
laid down by Lord Mansfield, by means of which 
reasonable exceptions to the Common Law doctrine of 
Consideration were established, (c) If X voluntarily 
does what Y is legally bound to do, and if Y promises 
to X, this is clearly within the qualified doctrine, and 
T’s promise creates a legal liability ; for X’s act was 
beneficial to Y\ Y was protected from liability by some 
rule of Common Law in his favour that a man cannot 
impose a legal liability upon another by doing an act on 
his behalf without his authority ; Y promises to pay 
which is only what an honest man ought to do, and is 
then bound to fulfil his promise. 

A gratuitous promise to do something for another 
' creates no obligation to perform unless made under 
seal. But if the promisor attempts to perform and 
through negligence causes injury to the promisee, liabi- 
lity to pay damages will arise. The action will be found- 
ed on neghgence or misfeasance. It seems that the only 
case in which such ^ pxomise could be enforced as a 

1 1847, 4C. B. p. 496. ® 1833, 1 C. and M. 810. 
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contract is where possession is taken by the promisor 
of the property of the promisee ; in this case the 
promisee suffers detriment by parting with the 
possession and it is sufficient Consideration for the 
promise to perform the service properly. In Corbett v. 
Packingtoni ^Bailey J. said: “The Count alleged 
that the defendant undertook in Consideration of 
the reward to be paid to take care of the pigs and 
to redeliver them to the plaintiff and the breach 
is that the defendant did not deliver them. This re- 
quires something to be done by the defendant beyond 
the Common Law duty. The obligation to redeliver 
arose out of the agreement alone.” In Coggs v. Bernards 
‘ the declaration certainly contained the word “ under- 
tookj but no Consideration for the promise was shown 
and the plaintiff was not guilty. There was only one 
count in the declaration and no question as to misjoinder 
could arise. But I think it was properly held to be 
a count in tort, Consideration being the essential in- 
gredient in a count in contract not being stated 
This count contains an undertaking and a Consideration 
sufficient to sustain the undertaking. It is clearly in 
assumpsit and is improperly joined with count in tort.’ 
In the case of Coggs «. Bernard the plaintiff declared 
that the defendant Bernard undertook to remove several 
hogsheads of brandy from a certain cellar. In dome- so 
the defendant and his servants were negligent and as a 
result of that negligence the brandy was lost. Gould J. 
said : It is a good declaration. The reason of the action 
is the particular trust reposed in the defendant to which 
he had concurred by his assumption and in executing 
which he has miscarried by his neglect. ’ ’ Lord Holt held 
that ' Neglect is a deceit to the bailor. Eor when the 
bailor entrusts the bailee upon his undertaking to be care** 
ful, he has practised a fraud upon the plaintiff by being 
negligent, his pretence of care being the persuasion that 
induced the plaintiff to trust him. iBreach of a trust 
undertaken voluntarily is a good ground of action. The 

H827 6B. and C. 268. “1704 2 Baymond 2909; 1 

C. lltk ed. 173, 272. 
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owner’s trusting Mm with goods is a sufficient^ Considera- 
tion to oblige Mm to a careful management. ’ ’ The case 
decided that if a man undertakes to carry goods safely, 
and securely, he is responsible for any damage they may 
sustain in the carriage through his neglect, though he 
was not a common carrier and was to have nothing for 
the carriage. In Elsee w. Galwardi X promised Y to 
build him a warehouse by a certain day , hut failed to do 
so Y sued X for breach of contract for not completing 
the work in the agreed time and also for havmg increased 
the cost of the building by having used new matenals 
instead of old materials which he was told to use. T e 
promise of X was without Consideration. The Court 
held on such a promise he could not be liable to complete 
the work within a given time. But he was liable for 
misfeasance because he had undertaken to do the work 
and by disobedience to the order had increased the cost 
of the warehouse. In Wilkinson i;. Coverdale^ p under- 
took gratuitously to effect an insurance of W s house. 
This he did but on account of neglect of konie formalities, 
w could not recover any money on the policy wh^ the 
house was burnt down. The Court decidec t a ^ 

Kable to pay . A promise to contribute money to chaiity 
is a <.ood example of the class of promises which though 
they may be laudable and moraUy binding are not con- 
tracts. A contract may create a binding obligation, k 
the subscriber authorises a certain expenditure which is 
incurred in rehanee on his promise^ . 

rule X. Any promise given by an engaged couple* 

or by third persons in Consideration ot the marriage 
fniTriTig- place, is a valuable Consideration. 

In Shadwell v. Shadwell'^ the plaintiff had promised 
to marry A ; Ms uncle promised him in writing that if he 
married A, he should receive £150 a year during the 
uncle’s life* He married ; the annuity fell into arrear • 
the uncle died and the executors of the deceased were 


'1793, 5 J. B. 14S. 
n793, 1 Esp. 76. 


Henderson, 1885, 54 L. ch. 
811. 


«Ee kudsoD, Creed t;. nSGO, 9. C. B. N. S. 159, 
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SLiGcl. Erie C. J, and. Ideating J. lield tKat tlie promise 
was an offer of a promise capable of becoming a contract 
when the marriage took place. Byles J, dissented, 
holding that the plaintiff in marrying ..4 had done no 
more than he was legally bound to do. Pollock ‘ says 
it is by no means easy to be sure whether the Court 
thought the Consideration was performance or promise 
or whether the performance was exactly the performance 
of an existing obligation. Luders v. Anstey 2 was decided 
by Lord Eldon on similar grounds. 

But a post-nuptial promise or settlement will be re- 
garded as voluntary if the Consideration absent is other 
than marriage. In the case of contracts to marry, the 
promise given by one to marry the other party is suffi- 
cient Consideration for the promise by the other. 
Mutual promises have been held valid since 15553. In 
Nichols V. Ra}mbred4 the validity of mutual promises* 
was disputed but was finally affirmed. N brought an 
assumpsit against R that in Consideration that N pro- 
mised to deliver the defendaiit to his own use a cow, the 
defendant promised to deliver 50 shillings. Adjudged 
for the plaintiffiin both Courts that the plaintifi need not 
aver dehvery of the cow because it is a promise for a 
promise. The promises must be at the same instant or 
else they both will be nuda pacta ^ , Each of the pro- 
mises must be binding on the face of it. A promise which 
is invahdated by the rule of general policy or special 
provision of positive law is no Consideration ^ . Langdell 
says a promise may be mcapabie of being sued on, and 
therefore incapable of being a Consideration for a coun- 
ter promise. PoUock 7 denies that there is any logical 
reason or any other reason than convenience for holding 
mutual promises to be good Consideration for one 
another. The only result of holding otherwise would 

^ Contracff pl96 noteX. ^Eineh Oases on OemiTaet 

4 Ves. 501. p. 336. ^ 

®Pecke V* Redman promises as a Con 

113. sideration ffir ea^sh 

**1615 Hilary Term, Hobart, Earv. 
p. 88, 
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have been to impose a nominal executed Considera- 
tion such as delivery of a nut, a pin, or a farthing on the 
formation of contracts by mutual promises ; this for- 
mality would have led to the revival of the custom of 
giving earnest”. 

In bilateral or mutual contract the Consideration does 
not consist in detriment. It is commonly assumed that 
bilateral contract or mutual promises are Consideration 
for each other in the sense in which the word Considera- 
tion is used in unilateral promise. But it is a mistake. 
The bilateral contract is based solely upon the consent, 
and when it is said that mutual promises are Considera- 
tion for each other, the word Consideration is used in' a 
broad sense meaning cause, reason or equivalent. The 
promise and counter promise draw their vitality from 
one source, viz., the consensus of the parties, and one 
promise is given in Consideration of the fact that the 
other promise is given. The use of the term Considera- 
tion is a necessity of language only and does not bear 
the technical meaning. Before the time of Lord Mans- 
field the Courts were of opinion that every promise or 
covenant was complete and independent. LangdelL 
deals with the history of this change. If there is a pro 
mise on either side and yet but one contract, the contract 
is bilateral ; and if the making of a promise is the only 
thing given or done on either side, the contract is purely 
bilateral and neither promise has any other Considera 
tion than the counter-promise. Before the action of 
assumpsit a mere promise was not a Consideration as it 
would not create a debt; and hence purely bilateral Con- 
tracts not under seal had no existence in English Law. 
But when it became established that any thing of value 
given or done by the promisee might be made the Consi- 
deration for a promise, the court began to recognise that 
making a binding promise was giving or doing something 
of value and heiice that such promises were entitled to 
be admitted in to the category of sufficient Considera- 


"^Uummary of ss ISQ--- 142. 
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tions 1 . Hence bilateral contracts not under seal were 
recognised owing to the introduction of the action of 
assumpsit 2. 

Rule XI — Some contracts under seal require valuable 
Consideration for their validity : and the remedy of spe- 
cffic performance cannot he granted without valuable 
Consideration being given. 

A contract in restraint of trade to be enforceable must 
have valuable Consideration for it even though it be 
under seal. This rule forms an exception to the rule 
that a speciality contract requires no Consideration. 
In Michell v, Renyolds^ it was settled that ‘‘reason- 
able” between parties meant: (1) that the party restrain- 
ed had obtained sufficient and adequate Consider- 
ation for his promise; (2) that the restraint was not more 
extensive than was necessary to protect the interest of 
the other party; (3) that the restraint was particular 
(limited to a particular place) and not general, extending 
to the whole kingdom. A bond or promise to restrain one- 
self from trading in a particular place, if made upon a 
reasonable Consideration, is good. Parker C. J. thus 
delivered the resolution of the Court whether the bond 
being in restraint of trade was good . “ We all are of 

opinion that a special Consideration being set forth in the 
condition which shows it was reasonable for the parties to 
enter into it, the same is good and that the true distinc- 
tion of this case is not between iiromises and bonds but 
between contracts with and without Consideration”. 
Where the restraint was general, not to exercise a trade 
throughout the kingdom, it was thought that it must 
be bad as a matter of law ^ . 

It is interesting to trace the chief differences between 
Mitchell -y. Beynolds^ and Maxim Nordenfelt Co. t;. 

^/Strangborougk v. Warner on Gontract, P99. 

1588, 4 Leon. 3; Gower v. IP. Wms..lSl, 1 

Capper 1597. Crot Eliz. 543.^ C. 406. 

Langdell'S Oase,s on Contracts^ * I D'. G. 391., 397. 

Parti, p. 395. {1879). ^Decided in 1711, IS. L. C- 

^Baily Croft 1812, 4 406 . 

Taunton 611; LatigdeH, (7a5«3 
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Nordenfelt ^ with reference to : (a) Consideration, 
(6) particular and general restraint. 

(a) Consideration is one of the tests of a contract being 
reasonable between the parties, it is essential even when 
the contract is under seal ; if there is no seal, the ^deed is 
void on the ground of unlawfulness. Once it was consider- 
ed that adequacy of Consideration was quite necessary ^ 
but it was finally decided that it must be real also. In 
Pilkington v. Scott 2 P entered into a written agreement 
with L that L would serve for seven years and would not 
work with any one else without the licence of P ; during 
depression of trade, he would receive a moiety of his 
wages and the employer could terminate the contract 
within seven years by giving a month’s notice or wages 
for one month. During this period L employed S with- 
out the sanction of P. P sued in tort for wrongfully 
harbouring his servant. 8 contended that the contract 
of service between P and L was void because : {a) it was 
not mutual, L was bound to serve but P was not bound 
to employ him for seven years ; (6) it was a contract in 
restraint of trade and there was no adequate Consider a 
tion. Held, plaintiff must succeed because, subject to 
the power of dimissal, P was bound to employ L ; so 
there was a valuable Consideration for P’s promise; and it 
was reasonable restraint and Consideration was present. 
Alderson B. said : “If it be an unreasonable restraint of 
trade, it is void altogether ; but if not, it is lawful, the 
only question being whether there is a Consideration 
to support it and the Court will not inquire into the 
adequacy of the Consideration”. Before Hitchcock v. 
Coper 3 the idea prevailed that the Consideration must 
be adequate to the restraint ; that was to make the 
bargain instead of leaving the parties to m ake it . 

A deed in English Law is a written instrument : (I) on 
parchment or paper expressing the intention or consent 
of a person or body of persons to confirm or concur in 
some assurance of interest in property or sonle other 

^PecidedmI894-,A a 549. n837. 6 A. and E. 4S8 

^1864, ISMiandW. 657 
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right ; (2) it is sealed with the seal of the party so 
expressing such intention or consent ; and (3) delivered 
as that party’s act and deed to the person who is intended 
to be bound by it.i The effect is conclusively to bind 
the party by the intention or consent expressed in that 
writing. The person is estoppel from averring that it 
was not his Intention to be bound. 2 In Howatson v- 
Webb 3 it was held by Warrington J. that a plea of non 
^ast factum cannot be proved by showing misrepresenta. 
tion as to contents of the deed, if the party executing it 
knew that the document related to the property intended 
to be dealt with. The misrepresentation was about the 
contents of the deed which the defendant knew related to 
that property. The plea of non est factum was, therefore 
of no avail. F oster v. Mackinnon ^ was distinguished and 
the National Provincial Bank of England v, Jackson s was 
followed. In Thoroughood’s case^ Byles J. said: The 
defendant never intended to sign that contract or any 
such contract. He never intended to put his name to 
any instrument that then was or thereafter might become 
negotiable. He was deceived not merely as to the legal 
effect but as to the actual contents of the instrument 
The plea to succeed must show that there was mis- 
representation as to the character and class of the deed 
and not merely as to the contents of it?. In Whita- 
ker Palmer s Cozens-Hardy delivered the judgment 
which was confirmed. The efiect of the deed was explain- 
ed by saying that a deed imports a Consideration owing 
to its solemnity and this rule has been elevated into 

^Coke’s V Littletoji, 35b, W ; 1 Plow. 308. 

171b; A Gommmitary on the ''^1907, ch, I. 537. 

Tenures of Littleton; written "^1869, L. R. 4 C. P. 704. 

prior to the publication of ^1886, ch. 33, D. I. ^ 

Coke \k-pon Littleton ; edL, irom ‘’1584, 2 Co, Pep. 9. ^ 

^ copy in the Harleian 

eetion of Mss , by Henry tit. Barre 371, Polio 11 3;Ghitty 
Cary, 1829 ; Shep. Tauchstone on Fleadings, 7th ed,, * 

50, 51: 2 Blackstoiie, OonQ pp. 10-— 12; 

295-~341. r/f'.. 'LUc(der,:2W.\^^^^^ 

® Littleton’s Ten-ure, new ed, ‘*1901, 1 ch. 9 (C, A )• 

by Tomkins 1841 s. 58, note 
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rule of law ^ . But the truth is that the binding effect of a 
.deed is due to the rule of early English Law which attach- 
ed great importance to writing as a mode of proof of the 
intention of a party. In the Middle Ages writing was 
confined to a few. In modern times writing is general 
and constantly used in mercantile transactions. Parol 
agreements are binding if Consideration is shown, and 
unsealed documents are used in evidence to x^rove oral 
agreements. The doctrine of Consideration was known 
long after sealed writings were in use.^ . 

' A seal must be affixed in order to constitute a deed 
and the party professing to be bound by it must do some 
act acknowledging the seal to be his 3. The seal need 
not be of any particular kind so long as it is affixed or 
impressed on the deed ; it may be affixed on the deed 
by a ribbon"^ . The modern practice is for the party to 
place his finger or thumb on the seal and at the time to 
utter the words ‘‘ I deliver this as my act and deed ’ ’ ; it 
is regarded as equivalent to delivery 5 . Signing is not 
essential but delivery must be made. 

B.— THE DOCTBINE OF CONSIDERATION AS 
IT AFFECTS THE LAW OF PROPERTY 
AND CONVEYANCING. 

RULE I — The Presence or Absence o! Consideration 
Changes the Legal Character of the Transaction. 

There are three modes by which a gift can be made ; 

. (a) by deed ; (6) by delivery in cases where the subject 
of the gift admits of delivery, and (c) by declaration 
of trust. 

Plowden 308; Bacon’s Lav% pp. 217 — 223. 

Beading upon the Statute of -‘Co. Litt. 6 a; Perkin’s 

Uses ; Fonblanque, 1 Treatise Profitable Booh, 129, 130 

on Bquity 34^ n. Touch, 56, 57. 

’ ^Bigelow, Placita Anglo- '^Shep. Touch, 57 ; Preston 
Normannica 175, 1*77 ; Gian- Abstracts of Title, 2nd ed., 
• villeX. 12; Bracton 1 100; ^ vol.III, p. 61. 

Fleta, lib. TI. c. 56, s. 20 ; '^Williams, Ileal Property 

TT n lm PiR, (lommon Law-> p. 272> I3tb ed., p.p. 150. 

Pand M ; 2 History of Png- 



THE PRESENT ENGLISH DOCTRINE, 


199 


form is necessary for a gift of land by Form of 
deed It can be made by an indenture made between deed, 
the donor and donee or by deed poll under the hand and 
seal of the donor i. It is not necessary to have an 
a ? es mg witness for the execution of the deed except in 
the case of alienation of registered land or gifts under 
statutes which require attestation of the execution bv 
the donor 2 . For the forms of deeds of gift of chat- 
tels see the Enctjclopaedia of Forms and Precedents^, 

Gifts of chattels are more frequently made by delivery 
of possession than by deed. A verbal gift of chattels 
without delivery of possession does not pass any property 
to the donee and is not a gift at all 4. in Cochrane v 
Moores Lord Esher M. R. said: “ If the gift does not 
take effect by delivery of immediate possession it is not 
then properly a gift but a contract”. Actual delivery 
is not a mere evidence of the gift but is part of the gift 

itself. Giving and taking are the two contemporaneoug 

and reciprocal acts which constitute a gift. They are 
the essential element to make a gift valid ® . 

If a donor declares a trust for another, although no Dedaratioa 
Consideration is given by that other it binds the creator of Tnret. 
of the trust and affects the property. In Kew Prance 
and Garrard’s trustee Hunting? it was declared that 
It IS immaterial whether the author of the trust has 
communicated that trust to the donee or not. If the 
settler retains control over the property, it must 

not be such control fis is inconsistent with the intention 

to create a trust. A trust may be created without using 
any words importing confidence A If the intending 


^Keal Property Act, 1875, 38 
and 39, Viet. c. 87, si?. 50, 53 
57, 58 ; Land Transfer Act’ 
1897, 60 and 61, Viet. c. 65. 

Mortmain and Chari 
table Uses Act, 1883, 51 and 

52, Viet. C. 42 s. 4 (6); Mer- 
chant S hipping Act, 1894, 57^ 
and 58 Vict. C. 60. 

«Vol. VI. p. 129. 

^Shower v Pilck 1849, 4 


Exch. 478. 

" 1890, 25 Q. B. D, 57 
76, 0 A. ' 

°2 Blaokstone Com. oh. 
VIIL, pp. 124—138, 44:1,- 

Lewin, Zaw of Trusts, 12th 
ed., 13 ir, p. 53. 

’1897, 2 Q. B. 19 (0. A.). ' 

®Page V. Cox 1852. .'10 ifforo 
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donor has not declared himself a trustee for the person 
whom he wishes to benefit, equity will not assist in 
completing the imperfect gift by holding that the donor 
is a trustee for the donee ^ . If there is a voluntary 
covenant to surrender copyholds, though contained in a 
deed in which freeholds are effectually conveyed, it will 
not be enforced in the absence of words of' trust 2 . The 
declaration of trust of hereditaments must be in writing 
signed by the person who can by law declare the trust 3 
The Courts will carefully examine acts which are either 
contemporaneous with or subsequent to the alleged 
declaration of trust and will form its own o])inion 
whether there is sufficient declaration or not. 

A trust may be created for valuable Consideration 
or gratuitously ; once it is validly created, it can neither 
be revoked nor altered by its creator, unless there has 
been reserved expressly a power of revocation ^ . 

The owner of the property may : (a) declare himself 
a trustee of that property for another ; or (6) transfer 
that property to a trustee in trust for a third person 5 . 

The msixim exnudopacto non oritur action is recognised 
both at law and in equity. In Jeffreys v, Jeffreys ^ 
a father by voluntary deed conveyed freeholds and 
covenanted to surrender certain copyholds to trustees 
in trust for his daughters ; he devised afterwards the 
same freehold and copyhold estates to his widow so that 
the will was complete both as to freehold and copyhold 
lands, while the deed regarded as an assurance was comp- 
lete as to freeholds but incomplete as to copyholds. The 
daughters sued after the death of the father to recover 
the estates. Held, the title as to freeholds was complete 
but the title to copyhold land was incomplete and the 

^Ellison '^. Ellison, 1802 Be Way’s Trusts, 1864 2 
Ves. 6 5 6. 1 W. & T, L. C., De J. and S. 365. 

Vol II, p. 853. ^Mroy 1 ;. Lord, 1862, 4 De 

'■^Jeffreys u Jeffreys 1841, E. and J, 264, 274. 

Or. and Ph. 138. ®1841 Or. and 

^Statute of Frauds 29 Car, 

2c,3s.X 



THE PRESENT ENGLISH DOCTRINE. 201 

Court could not execute a voluntary contract, because 
any imperfect voluntary conveyance in e(juity is re- 
garded as a contract to convey. Such a contract will be 
binding as imperfect conveyance if a valuable Considera- 
tion has been paid, but it will not be binding as an imper" 
feet conveyance if no valuable Consideration has been 
given. But if .Consideration has been paid the Court will 
enforce even an imperfect conveyance. If a voluntary 
conveyance is perfected, it will be binding. In Ellison v . 
Ellison 1 Lord Eldon said : “If you want the assistance 
of the Court to constitute you c&stui que trust and the 
instrument is voluntary, you shall not have that 
assistance for the purpose of constituting you cestui 
“que trust But if the party has completely trans- 

ferred his stock, etc., though the deed is voluntary, yet 
the legal conveyance being effectually made, the 
equitable interest will be enforced by this Court ”. A 
trust is said to be completely constituted, if the settlor 
has done everything which according to the nature of 
the property comprised in the instrument is necessary 
to be done in order to transfer the property and to 
render the instrument binding upon him 2 . This is 
done : 

(a) where the donor is both legal and equitable 

owner — 

. (1) By actually conveying the property to the 
donee or trustee for him 3 , or 

■ (2) By donor’s declaration of trust for the donee'*. 

(b) Where the donor is equitable owner only 

(1) a- direction to trustee to hold on 
trust for the donee. In the case of realty 
this direction must be in writing 5 , or 

(2) By conveying the equitable interest by a deed 6 . 

>6 Ves. 656; 2 W. and T. and T. 853. " 

8th ed., 1912, pp. 853, 857, *Sx Patie Pye, 18 Ves. 140 
858. 8th ed., l!)12, 2 W. T. 369. 

'“MilroyiJ.'Lord 4 De G. F. “Statute of Frauds. S. 7. 

and 1. 264 Per Turner. L. J- “Eakevick v. Maiming, 1 

» Elhson v. Ellison, 2 W. De G. M. add G. 176. ; i ■ 
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If the voluntary trust is in favour of charities or 
arises under a will, it will be enforced, although it be 
executory. 


Persons who 
are within 
Considera- 
tion of 
Contract or 
Trust. 


When the Court is asked to grant the remedy of 
specific performance or injunction, it will refuse its 
aid in certain cases : — 

I. If X enters into contract with .7 for a valuable 
Consideration to do several things, some of which are 
for the benefit of Z, Y can enforce that contract against 
X though Z will derive benefit i ; but Z cannot claim the 
specific performance of that contract from X 2 . 

A JL * 


II. But if Y enters into contract for Z as a trustee, 
or afterwards declares himself a trustee for Z of the 
benefit of that contract, Z can enforce it if Y refuses 
although the whole Consideration has moved from F. 
In Colyear v. Countess of Mulgrave^ Lord Laugdale 
said : “ When two persons for valuable Consideration 
between themselves covenant to do some act for the 
benefit of a stranger, that stranger has no right to 
enforce the covenant against the two, although each 
one might as against the other But Courts have 
decided from early times that Z might enter into the 
contract as trustee of Z ; and if X has entered into 
contract for Z as a trustee, F, although he is a stranger 
to the contract and Consideration, has all the rights 
which cestui que trust had against his trustee . In 
Gandy v. Gandys Cotton L. J. said : “ If a contract, 
though in form it is with A, is intended to secure a 
benefit to B, so that B is entitled to say he has a bene- 
ficial right as cestui que trust under that contract, then 
B would in a Court of equity be allowed to insist upon 
and enforce the contract 



^Davenport v Bishop, 1846, 
2 "y*. axid C, co« 4ol. 

“Bellingham v, Lowther 
1674, ch. 1, Ca.. 243. 
n836, 2 Keen, p. 8L 


‘’Tomlinson, v. Gill 1766, 1 
Amb. 330 ; Lloyds v. Harper 
1880, 16 oh. D. 290. 

->1885, 30 oh. D. 66, 
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The issue of marriage are considered both at law and 
in e(][uity as within marriage Consideration. If a con- 
tract is made in Consideration of marriage, the children 
or remoter issue of the marriage may enforce its pro- 
visions 1 . The Court of equity enlarged the class of 
persons who came within the marriage settlement 
in order to mphold several transactions impeached 
under 27 Eliz., c. 4. The Consideration of marriage 
ran through and protected all the limitations of the 
settlements . 

Underhills sums up the law on the point as 
follows : — 

(1) The Court will enforce a voluntary trust against 
the settlor or his representatives if (a) it is created by 
will; or (b) the settlor has done all in his power to 
transfer the trust property to a trustee or has constituted 
himself a trustee for the purposes of the trust. 

* 

(2) All instruinsnt intended to operate as an assign- 
ment but invalid as such {a fortiori a voluntary covenant) 
will not be construed as equivalent to a declaration of 
lru6t by the settlor in favour of the intended assignee 
or the covenantee '' . 

Where valuable Consideration has been given for 
an incomplete trust, it will only be enforced at the suit 
of some person privy to that Consideration, and if 
enforced at all, it will be enforced in favour of all bene- 
ficiaries not merely the plaintiff ^ . 

If Consideration fails, the trust becomes revocable. 
The Court will cancel a trust at the suit of settlor or his 
representatives if the object of the trust has failed. 
The Court will rectify or cancel a settlement if it were 
executed in ignorance or mistake or fraud or undue 

■■■ m- 

’ Green v. Patei-son, 1886 32. “Milroy v. Lord, i. Be G. 
oh. B. 95. and J. 264.’ ^ ^ ^ ^ ^ ^ ^ 

••'Jenkins v. Keymey, 1669, /* 'Underhm.pp. 35— 38, .Bk 
1 Cal. Ca. 103. Pa/rte. Pye 18 Ves. 140; 2 W 

■ “Underhill on Trusts, 9th and T. L. Gases 369. Harding 
ed., 1911, Art. 8 (1), (2), p. 36. v. Harding 17 Q. B. D. 442. 
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influence, provided the settlor does not acquiesce after 
the influence has ceased and full knowledge is acquired i • 

Although there may be nothing illegal in the trust 
itself, the Consideration for which the was 

transferred may be illegal, e.g.^ if a settlor transfers 
proiiertv to a trustee in trust for Z and ther Consideration 
of the transfer is an illegal object, the settlor can recover 
the property from the trustee. The settlor cannot show 
his own turpitude in an action against the trustee. 

When a conveyance was made without any valuable 
Consideration, it was declared that the intention was 
not to benefit the donee, but to create a use in favour 
of the donor. The doctrine of the Court of equity was 
that the doiree should hold not for his own benefit but 
for the use of the donor. The use is said to come back 
to the donor 2 . 

So long as Consideration is expressed, the amount is 
immaterial. If no proper evidence was given, the 
beneficial interest would result to the donor. The prac- 
tice of inserting Consideration, Gilbert says, was com- 
mon about the time of the Wars of the Roses, so that 
the use of the country to deliver lands to be safely kept 
has made the mere delivery of possession no evidence 
of right without valuable Consideration 5 . This does 
not apply to the case of a grant for life or years. Uses 
were created by transfer of possession or by covenant 
to stand seised. 

The Statute of Uses'* produced strange results. 
That statute failed in its object because secret convey- 
ances of legal estate were created and the distinction 
between legal and equitable estates was revived. Con- 
veyance operated by transfer of possession ; it took 
the estate out of the donor and vested it in the donee. 
If a use were raised without transferring possession by 

^Allcixrd w. Skiimer, 188 7, 

^6 cli. D. p. 145. 

^Sugden’s Gilbert on Usess 
ob X« s. 5, 1 ; s. 6, p. 117. 


p. 125. 

27 Hen VIII, 1535-1536, 
A. D., c. 10. 
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express words or implied conduct, the donee was bound 
to hold to the use of the donor or some thnd party or 
of donor and a third person i . 

Where a person purchases properly in another per- 
son s name, the presumption arises that the intention 
was to have .that property in trust for himself. In 
Dyer v. Dyers EyreC. B. said : The clear result of alJ 
the cases without a single exception is that the trust 
of a legal estate, whether freehold, copyhold, or lease- 
hold ; w^hether taken in the names of the purchasers and 
others jointly, or in the names of others wdthout that 
of the purchaser ; whether in one name or several 
whether jointly or successively, results to the man who 
advanced the purchase money'’. Tkis rule applies; 
to iiure personality also 3. Parol evidence is always 
allowed to show the actual purchaser notwith tandiiio- 
the Statute of Frauds, for it is a trust resulting bv 
operation of law and the parol evidence is to prove 
that the ostensible purchaser is an agent for the genuine 
Xiurchaser. Besulting trust will not be admitted if any 
rule of law will be infringed thereby. Evidence may be 

given to rebut a resulting^ trust b}^ showing that the 
nominal purchaser was intended to take the whole 
beneficial interest. 

RULE II.— Conveyance though valid as against the 
Transferor may be set aside by other Persons for 
want of Valuable Consideration. 

Creditors can impeach conveyances. 13 Eliz C. 5 
enacts that the ahenation of any property made with 
the intention of delaying, hindering or defrauding 
creditors shall be void as against them 4 . If a purchaser 
has made a bona fide bargain with the seller for value 
without knowiedge of any fraud he will prevail against 
the claims of creditors although the grantor had fraudu- 

^ Elphinstone’s Introduction ^ ^Fowkes Pascol, 1875, 10 
to Cor/'yei/anc'in^, 6thed., 1906, ch. 343. 
pp. 73— 78. Freeman t?. Pope 1870, 5 

H788^ 2Cox, 92; 2W. and T, ch. App. 538 Spirret t;. 

pp. 820-821. 
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lent intention. The transaction will be avoided only for 
the benefit of creditors and to the extent of their claim ; 
otherwise it is binding between the immediate parties. 
The Ideal Bedding Co., Ltd. v, Holland i decided that if a 
person makes a voluntary disposition of his property 
which can be taken in execution and the disposition 
is likely to cause delay, actually causes delay or defeats 
his existing creditors at the time, or subsequent credi- 
tors who stand in their shoes, the disposition will be 
declared fraudulent against all such creditors. 

The fTOjperty intended to fall within the scope of this 
Statute must be such as can be taken by way of execu- 
tioUj because a creditor cannot be deemed to have been 
delayed, hindered or defrauded by means of the 
alienation of pro|)erty which cannot be attached. The 
statute applies to lands, tenements, hereditaments, 
goods and chattels, or any lease, rent, common or other 
profit or charge out of the same, and also alienations 
of copyholds, equitable reversionary interests, policies 
of assurance, other choses in action, and good-will of 
businesses 2 . If property belonging to the husband is 
deposited in the name of his wife in order to defraud 
creditors, it will be available for the debts of the husband 
notwithstanding the provisions of the Married Women’s 
Property Act, 1882. The Statute extends to every 
form of alienation by means of which creditors may be 
delayed, hindered or defrauded. The exercises of a 
general power of appomtment falls within the statute 
but the exercise of special power of appointment does 
not ; but if the donee of the power is entitled, in default 
of appointment, creditors can claim that property 
under the statute ; voluntary separation-deeds, mar- 
riage settlement with intention to defraud, and apparent 
purchases in the name of children of third parties will 
be set aside^ . A deed, though apparently in the form 
of a trust to benefit creditors, yet may be a cloak for 
retaining benefit for the tiebtor himself. If such a 

^ 1 907, 2 ch 157. » Fartridge r, Gopp 1 758, 

‘^I3 JElIoz oh. 5 s. 1. Amb. 596. 


THE PRESENT ENGLISH BOCTEINE. 


207 


trust-deed imposes any extra burden on the creditors, 

it can be set aside by those creditors who have never 
consented. 

The Statute protects bona fide purchasers for value 
The creditors must show that the grantor had a frain 
duiant intention and that good Consideration was not 
given for the alienation. The Consideration must he 
actually paid, mere security or agreement to pay is 
not enough ^ . Good Consideration in the statutes of 
Elizabeth means valuable pecuniary Consideration 2 
Valuable Consideration is a thing of pecuniary value 
given or suffered by the purchaser. The mere inadequacy 
of value is not in itseH an objection, though it may 
lead to suspicion of notice 3 . In purchases th question 
is not whether the Consideration is adequate but 
whether it is valuable 4, Thompson v. Webster ^ 
decided that the intention to defeat, hinder, or delay 
may be actual or it may be inferred. The creditor 
can show that the settlor was indebted to the extent 
of insolvency or that he was largely indebted at the 
time of making the settlement and soon after he became 
insolvents. 

Marriage is sufficient Consideration May v says ; 
“ Even the Consideration of marriage, though the hio-h- 
est known to our law will not support a conveyance 
without bona fides'\ Campion v. Cotton s decided 
that the paraphernalia of the wife will be liable for the 
debts of the husband. It does not matter if the wife 
knew of the husband being indebted at the time but 

^Hardington i?. Nichols, on the Law of Fraudulent and 
1745, 3 Atk, 304. ^ oluntary Convey a, nce^ZvdL.edi. 

^XJpton z;. Basset 1595, Cro, 1908 p. 64. 

Elis. 444, Twyes’ Case 1602, ^1859, 4 De. Q. and J. 600 

3 Co. Eep. c; 80b, p. 1 1. S. L. C. A. 

Cl. ®SpiiTett 

^Basset v. Nosworthy 1673, J. eh. 933.6.^, p. 123, 

Ca. Temp. Eineh, 102; 8th ed. ^ ''Fraudulent Conveyanees, 

2 W.and T. 163; ^ ^ 

-^Bigelow, on Frauds imo ®1810, 17 Ves. 263. 

Vol. 11, pp. 535—63 ; May 
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the -wife must not be aware of any act of bankruptcy 
of the husband before settlement was made i . If the 
marriage was restored to as a cloak to defeat the rights 

o * 

of creditors, antenuptial settlement will be set aside 2 . 
A postnuptial settlement between husband and wife is for 
value if there is a bargain that either one or the other 
should give up something ; and it hag been settled 
that if husband and wife, each of them having interests 
no matter how much, or of what degree or of what 
quality, come to an agreement which is afterwards 
embodied in a settlement, that is a bargain between 
husband and w^ife which is not a transaction without 
valuable Consideration and consequently is not void 
against a subsequent, purchaser or mortgagee 3 . Smith 
V. Cherrill decided that a voluntary settlement will be 
void as against creditors to the extent only to which 
it may be necessary to deal with the estate for their 
satisfaction. To every other purpose it is good 5 . Nairne 
V. Prowse decided that marriage is a sufficient Con- 
sideration for an antenuptial settlement upon the hus- 
band, wife and issue of the marriage. If a post- 
nuptial settlement be executed in pursuance of ante- 
nuptial agreements of which specific performance will 
be granted, it is deemed for valuable Consideration ; 
and is not affected by the statute of 13 Eliz. e. 5 
unless there was fraudulent intention on the part of 
the spouses. Where a parol contract was made in 
Consideration of marriage, the subsequent marriage 
will not be. an act of part-performance so as to take 
the case out of the Statute of Frauds because the 
Statute expressly provides that a contract in Con- 
sideration of marriage shall not be binding unless it 
be in writing^, 

^In Re Reis. Bx parte 37 cli., D. 32. 

Glough. 1904, 2 K.B. 769 Per ‘^1867, L. R. 4 Eq. 390. 
Cozens- Hai’dy L. Jv ®May, Fraudulent Convey 

-Colombine Penhall 1853 ances, pp. 268, 272, 273, 

Sm. and Q. 228 ,* May, 6 1802, 6 ves, 752.^ 

Fraudulent Conveyances, 65. Warden v. Jones 1872, 2 

®llre Cameron and Wells, De; G. and J. 76. 
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The object of separation deeds is to settle pro- 
perty in consideration of no proceedings being taken 
against the grantor for divorce.' In re Pope^; the 
meaning of the word purchaser for value was dis- 
cussed. In Pitzer v. Fitzers it was decided that the 
Courts ' will not weigh in golden scales the extent of 
the quantum 'and value ’ of Consideration and held 
that a small and inadequate Consideration is sufficient 
to support a settlement, unless the inadequacy may 
be such as to suggest want of good faith. Lord West- 
bury^j L. said : It is true that there is an equity 
which can be founded upon gross inadequacy of 
Consideration. But it can only be where the inade- 
quacy is such as to involve the conclusion that the 
party did not understand what he was about or was 
the victim of some imposition.’’ PinneH’s case^ 
decided that if there be owi/ Const leration, the Court 
will not weigh the extent of it^ 

If the property is transferred by the grantee for 
value, the purchaser will be protected if he has no 
knowledge of the frauds. 

Statute 27 Eiiz., c. 4, enacted that all conveyances Purchasers 
of Jands or other hereditaments are void as against 
subsequent purchasers for valuable Consideration 
of any interest in the same lands or other hex'edit- 
aineiits if made for the purpose of defrauding subse- 
quent purchasers. The Statute 27 Eliz., c. 4, s. 1, 
was made perpetual by Statute 39 Eliz., c. 18. Upton 
and Basset’s case? decided that if a man makes 
a lease for years by fraud and covin and afterwards 
makes another lease bona fide, but without fine 
or rent reserved, that second lease shall not avoid 
the first lease. This ca>se seems to have extended the 

U008, 2 ICB. 109, A*C. p. 12. 

‘'*742, 2 Afck. 511. ^ ‘’Georg 0 *«;.Milbaake 1803, 9, 

®Termeiat y. Temients, L. veB.190. 

11. 2 H. L. Sop. 6. '1505, Cro. Eliz. 445, 1 S. 

-^Coke llTtf, L. O. 8. 

Addison, llth ed., 


210 


THE DOCTEINE OF CONSIDEBATION. 


Summary. 


provisions of the Common Law against fraud. It w^as 
said by Yelverston J. (p. 445) that at the Common 
Law^ there w'as not any fraud remedied which should 
defeat an after purchase, but that only which was 
committed to defraud a former interest. But in 
CadojD^an v. Kennett^ Lord Mansfield declared that 
the Common Law Avoiild have attained the same results 
as those provided by Statute 27 Eiiz., c. 4, without any 
statutory legislation. If a power of revocation to 
the grantor is reserved and that power is not exercised 
before the conveyance to such purchaser, the trans- 
action will be valid. The statute exj)ressly exemj)ts 
conveyances made honci fide and for Consideration. 
The Voluntary Conveyances Act, 1893, enacts that 
no voiuntary conveyance shall be deemed fraudulent 
and void within the meaning of 27 Eliz., c. 4, if made 
bomi fide and without actual fraudulent intent. 

Effects of these statutes on the conveyances of 
property summed up. 

{(i) If a conveyance is made with real intention to 
defraud purchasers, it is void against all of them. 

{b) If the property is granted with power of re- 
vocation reserved in the grantor, the grant will not 
be elfective against a subsequent purchaser, though 
the grantor has not actually exercised that power. 

(c) A subsequent purehaser for value Avhose title 
dates after 29th 4une, 1893, wiien the Voluntary Gon- 
veyaiice Act came into operation, or a purchaser 
tlaiiiiiiig tliiough him, cannot get any preference over 
a precedent x'oiuniary grant if such grant was made in 
good faith and without any intention to defraud. 

In order to succeed against a subsequent purchaser, 
some valuable ^consideration must be given. The 
amount of consideration Tnay be very small pit need 
not be proportionate to the value of the property ; 

'1776, 2 Gowp. 432. 
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it is not absolutely necessary to set out on the face 
of the ^ instrument the Consideration paid ; it will 
suffice if it be shown by evidence or can be inferred 
from the terms. But under the Bankruptcy Act, 1883, 
the Consideration must be substantial, and not merely 
technical 1. A small Consideration will suffice to 
remove a bo^a fide settlement from the category of 

voluntary settlements for the purposes of Statute 27 
Eliz. c. 4. 

The Bills of Sale Acts 1878 and 1882 (41 and 
42 Viet. c. 31 1 45 and 46 Viet. c. 43) are intended to 
protect the general creditors of the grantor and (since 
1882) the grantor himself. Ante-nuptial settlement 
are exempted from its operation ; but post nuptial 
Si^ttlements are not exempted. These two Acts enact 
that bills of sale of personal property remaining in the 
possession of the grantor will be deemed fraudulent 
unless they be registered within seven days from the 
making of them. 

The Bills of Sale Act, 1882^ s,12, enacts that every 
bill of safe to which the Act of 1882 appHes, if made 

or given in Consideration of a less sum than £30, is 
void. 


A Bill of Sale is described as an instrument in 
writing whereby one person transfers to another the 

^ goods and chattels, 3 or as a docu- 
ment given with respect to the transfer of chattels used 
in cases where possession is not intended to be d 


Bills of sale can be avoided against third parties 
by a trustee in bankruptcy and execution oreditors.:^^^^^^^^^ ^^^^^^ 

The object of these acts is to prevent fajse credit 
being given to people who are allowed to^ remain in 
possession of goods which really belong to others 


■ Riffier, Bi^r k 
22 cb. B. 

^Reed*s BiUs of Sale Acts, 
12tli ed, p. 174; Balwiii, Tffi 


Law of Banhmpic^ crnd B^s 
of Me, ed. 19 0^^ 

«AlIsopp 1861, 

:andN,'A57.''': 
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‘ The Amending Act 1 of 1882 was passed to prevent 
needy people from being entrapped into signing docu- 
ments which they cannot understand. The Bills ■ f 
,Sale Act, 1890,1891, enacted that certain instrument 
hypothecating imported goods are not to be deemed 
Bills of Sale within the Act. ’ 

The Bankruptcy Acts, 1883, (46 & 47 Viet. c. 52) 
sec, 47, provides for voluntary pos^-nuptial settle- 
ment and not so as to affect settlements for valuable 
Consideration : 


' (a) With reference to the husband's property in Ms 

own right, ‘ 

' , ^ 

(1) If any^os^-nuptial settlement be made within 

; . two years of the subsequent bankruptcy of 
■ ^ the settlor, it is void upon the bankruptcy 

against the trustee in bankruptcy ,a^d 
general body of creditors). 

(2) If any ^0535-nuptial settlement be made within 

years of the subsequent bankruptcy of 
the settlor, it will be void ^ upon bankruptoy 
y against the trustee in bankruptcy unless 
and until the cMui trust under the settle- 
.1 . satisfies the court that : (a) the settle- 

ment was not fraudulent as against the credi- 
tors of the settlor ; and (6) the trustees of tKe 
i settlement had acquired the interest as soon as 

the deed of settlement was executed. If in the 
meantime that property, is bona, fide aliened, 
- ^ the transaction will stand 4., - . . 

• property, of the husband 

in right of his wife — 

. y^yyO'Si-iinptial settlement in favour of the 
^e and children of the ■settlor' is' binding if 'it 
be relatmg to property which has been acquired 
the wife. If there be any awiemuptial 


’Ch^le™h«. Mils 1892.. Word Void’ 

• ■^VViUin.TYiQ’ . 


meani 


^WiUiams’ uankru'nfMt a-d ’ 

PraaticB, pp. 259.265 9th Carter and 
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covenant or contract to settle property sub- 
sequently acquired the Act declares it void 
unless prior to the bankruptcy such pro- 
perty has been acquired and transferred in pur- 
suance of the agreement. The convenant to 
settle property can be embodied in mosi- 
nuptia^ or ^ a«te-nuptial settlement. If it is 
contained in a ^Josi-nuptial settlement it is 
voluntary, and the children of the mlrria^^e 
cannot enforce it ; but if the covenant to 
settle is contained in an awfe-nuptial settle- 
ment, the children of the marriage are deemed 

to be covenantees and can enforce the covenant 
to settle. 

C.— DUTY TO DISCLOSE THE NATURE OF 

CONSIDERATION. 

THERE ARE CASES IN WHICH THE LAW REQUIRES 
DISCLOSURE OF CONSIDERATION BY SETTING IT 
OUT m A WRITTEN INSTRUMENT. 

The expression of Consideration in conveyance is 

most important and should be accurately stated for 
' several reasons, — 

I. The Stamp Act i of 1891 (54 & 55, Viet. c. 39) 
,s^. 5, enacts that all the facts and circumstances 
affecting the liability of any instrument to duty or the 
amount of the duty with which any instrument is 
chaigeable are to be fully and truly set forth in the 
•instrument. The Finance Act of 1899, § 12, enacts 
that Stamp duty must be paid on true Consideration 
for value on instruments other than bill of exchange or 
• promissory note. If Consideration is not stated! the 
validity of the eonveyance itself maybe questioned 
•It is not necessary to give Consideration to pass legal 
estate in law; but if there is no Consideration 
mentioned, a trust will be presumed. If Consideration 
is wrongly stated, presumption of fraud will arise 2. 

» Sections 5.. 12, The. Lem of Act, 1909-10, s.s. 74, 78. - . 

Stamp Duties, by E. N. Alps, “Bridgman vSQieeii,J755, 2 
12th ed.j 1911jp. 116; Finance ,Vps. S.K 627. . 
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T1i 6 CoEVGyRncing A.ctj 1881^ j -GnRcts tliRtSiiiy 
receipt for the Consideration of money (whether con- 
tained in the body of the deed or endorsed upon it) 
.shall, in favour of a subsequent purchaser without 
notice of its untruth, be sufficient evidence of payment. 
The penalty for omitting to state Considerations is 
£10 on any person who with intent to defraud the 
crown executes or is employed or concerned in or about 
the excution of any instrument in which all the facts 
and circumstances affecting the liabihty of the instru- 
ment or the amount of ad, valorem duty chargeable 
are not fully and truly set forth. In Twyne’s cases 
Anderson C. J. refused to hold a voluntary conveyance 
as void against a subsequent purchaser because 
though he had paid valuable Consideration of money 
he didnot act &OOT Jide. 

The Voluntary Conveyances Act, 1893, provides that 
a voluntary conveyance shall not, if in reality made 
in good faith and without any fraudulent intention, 
be deemed fraudulent under statute of 27 Eliz. c. 4. 

, III. Under the Copyhold Act, 1894, § 8 (1), it is 
declared that Consideration for enfranchisement 
shall be a perpetual annual rent charge or equiva ent 
to interest at 4 per cent, on the amount of the land en- 
franchised. In other cases the compensation will be 

a gross sum paid before enfranchisement 4 . 


IV. Every contract made by an urban authority 
exceeding £50 in value shall be in writing and sealed 
with the common seal of such authority s . 

V. Every Bill of sale Shall be duly attestated and 
■registered within seven days after execution thereof or 
if it be executed out of England, within seven days 

at which it would ordinarily arrive in England and 

^44 aad is Viot, o. 41, § 55. 'The P.ubUo Health Act 
^Elphicetone’s InlroducUon 1875, (38 and 39 Viet o 55) 
to <7o™^anci«£r, 6th ed.. l90&. s.s. 73. 74. TAc Phwio HeoZA 
■=. T r, , A6«s,by Lnmley, 7th ed.,- 1908, 

■•Copyhold Act, M94,s.8 ( 2 .) - . ’ • " - ; ■ ' • 
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slicill truly set forth the coiisicleratioii for which it was 
given, otherwise it shall be void in respect of the 
personal chattel comprised therein!. 


.Agreements leseiviirg lien on business and elt'ects 
are required to be registered as Bills of Sale under 
Bills of SaleA-ct, 1878, sec. 4, 8-. Bills of Sale of 
per.tSOiidl chattels made or given bv way of security 
for the payment of money by the grantor thereof are 
void unless made by deed in statutory form 3. A 
Bill of Sale given by way of security will be void 
under the Act of 1882 if it be given for less than .£30 
or if it be not in the form specified in the Act. 

VI. Transfer of British'* ships or any share therein, 
when made to persons qualified to own them, is re- 
quired to be made by Bill of Sale in the form of a 


VII. Mortgages of British ships or any share therein 
and transfers of registered mortaases of Briti.sh 
shi|)s or of any share therein must be made in the form 
of a deed ^ . 


YilL The Statute of Frauds'? (21) Oa: 11. e. 3, sec. 4) 
enacts that every simple contract must have a con- 
sideratioii; and it has been decided in Wain v. Waiters s 
that a statement of consideration iniist be iiichided 
in the writing. The Mercantile Law Ameiidinent 
Act, 1850 (11) & 23 Met., eh. 97., sec. 3), enacts that as 
regai’ds guarantees, this is no longer required. 


Law of Bankrtijjtcy 
and Bill of ^ith . id., pp. 184-8.3. 
“Cubum L\ 33 cli, D. 

O t t>» 

Hillri ol* 8ulc Act, 1878, 
aiiil Anieiidaiicut Act, 1SS2 (45 
and 46 Viet. c. 43) 0. 

‘^i^bbot’s Law of Merchant 
Bkq)s' and Seamcnf 14th ed., 
1901. 

Merchant Shipping Act, 
1894, (57 and 3S Viet. e. 60) .t 


s,s. 1, 2, 24, 65 (2), and 
Schedule, Part II, p’^orm A, Bill 
of Sale. 

‘^Merchant Sliippiug Aet, s.s. 
31, 37 63 (2), and Fhs,t Sehe- 
dule. Part Form B, 

Mortgage. • 

^ . "A TreaUse on the Ltm^:0 ■ 
$ rands on Hs 'Biull,: 'S'lds^ 

Mel vil ie ■ M . ' Bigelow » p . , ; 290 
(n), 34 (n); (1890}. 

10;,C1804.)'':V:'' 



CHAPTER IV. 

THE DOCTRINE OP CONSIDERATION IN ENGLISH 
AND ANGLO-INDIAN LAW COMPARED. 


TiiG Englisli Coiiimoii LqjW introcIucGcI Iby R.oy<xl 
Charters during the eighteenth century in the presi- 
dency towns of Calcutta, Madras, and Bombay ; the 
whole of the Common Law of England was not intro- 
duced hut only in so far as it was applicable to the 
circumstances of the Indian subjects.”' Lord Stowell 
in. The Indian Chief has shown the bearing of Asiatic 
personal law. He said : “ In the East from the oldest 
times an immiscible character has been kept up ; 
foreigners are not admitted into the general body and 
mass of society of nations, they continue strangers and 
sojourners as all their fathers were, not acquiring any 
national character under the general sovereignty of the 
country and not trading under any recognised authority 
of their original country, they have been held to derive 
their present character from that association or factory 


^Aii Englisiunaii would natu- 
rally iiiteriDret the expression 
justice, ecpiifcy and good cons- 
cience ” as meaning such rule 
of English Law as he happened 
to Iviiow and considered ap- 
plicable to the case ; and tims, 
under the influence of Englisli 
judges, native law and usage 
were, without express legis- 
lation largely supplemented, 
modified and superseded Iw 
English Law. Ilbert, 2% 
QovcTnrmnt of India, 2hd ed., 
p. 330. Pollock writes : the 
Common Law has acf^uired in 


India a kind of moral pre- 
ference. Expansion of Com. 
mo/iLaw, pp. J32-34. 

The Common Law, writes 
Pollock, has ever gone fort’ii 
into the world beyond tiie 
narrow sea under or in com- 


pany with the British Flag; 
and wherever the British Flag 
has gone, miicii of the spirit 
of the Common Law has gone 
with it, if not the letter also ; 
see the Genius of the 
Common Law, 1912, -p, B5, 
y 1 801, Z Hohinson Admiralty 
ii^eporVpp. 28-29.' 
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under whose protection they live and carry out their 
trade.’’ The Statutes of 1781 land of 1797 2 enacted 
that in Calcutta, Madras and Bombay respectively 
the courts had, in cases against the inhabitants of 
the said towns pertaining to succession and inheritance 
to lands, rents and goods and all matters of contracts 
and dealing between party and party to apply in the case 
of Mahomedans, the laws and usages of Mahomedans, 
and in case of Hindus, the laws and usages of Hindus ; 
and where only one of the parties was a Mahomedan 
or Hindu the judge was to apply the laws and usages 
of the defendant. This is the spirit of Hindu law. 
A king who knows the revealed law must enquire into 
the particular laws of classes, the laws or usages of 
districts, the customs of traders, and rules of certain 
families and establish their peculiar laws if not repug- 
nant to the law of God 3. 


The law of Shastras is contained in the Institutes of 
Manu who writes : “ Let the king establish the laws of 
the conquered nations as declared in their books ” 
(ch. VII, sec. 203). 

The Society in Manu’s Institutes had emerged from 
purely tribal nomadic conditions ^ Intention and con- 
sent being the soul of every agreement, the minds of 
the parties shall be in condition at the time to be capa- 
ble of contracting s. A contract made by a person in- 
toxicated or insane or grievously disordered or whoUy 
dependent, by an infant or decrepid old man, or in the 
name of another by a person without authority is 
utterly void 6. 


The Indian Contract Act (IX of 1872) applies to the 
whole of British India. It enacts that nothing herein 
contained shall afiect the provisions of any statute or 
regulation not hereby expressly repealed, nor any usage 
or 0 stom of trade nor any incident of any contract, 


^21 Geo. Ill, o. 70, s.l7. 
37 Geo. Ill,, 0 . 142, s. 13. 
“Manu, eh. VIII s. 41. 


*Bacre(i Books o 



’Tol. XXV, Part 8. 

“Manu, oh. Vm. s. 168, 
‘Manu, ph. VUI, 8. 163. 
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not inconsistent with, the provisions of this Act, The 
Act does not cover the whole subject of the law of 
contracts. In. the preamble it is stated: Whereas 
it is expedient to define and amend certain parts of the 
law relating to contract, it is hereby enacted as follows : 

It is incumbent on the High Courts of Justice in the 
exercise of their original jurisdiction to apply the Hindu 
law of i ontract to Hindus and the Mahomedan law 
of contracts to Mahomedans ’ e.^., therule of Damduput 
by which ^ no greater arrears of interest can be re- 
covered than what wili amount to the princi- 

pal sum is applied in some cases-. Manu writes: ‘‘ Interest 
on money received at once, not month by month or 
day by day as it ought, must never be more than enough 
to double the debt, that is, more than the amount of 
the principalpaiid at the same time.” i The word prin- 
cipal is con..ned to the original sum alone 2 . This rule 
obtains in the town of Calcutta and the Presidency of 
Bombay, It does not prevail in Madras at all. The 
rule has been abrogated by .Transfer of Property Act 
1882 , so far as concerns interests on mortgages 
governed by that Act. The Hindu law. of gifts applies 
to Hindus, and the Mahomedan law of gifts and Waq, 
applies to Mahomedans. 

Consideration is defined as follows : When, at the 
desire of the promisor, the promisee or any other person 
has done or abstained from doing, or does or abstains 
from doing, or promises to do or abstain from doing 
something, such act or abstinence or promise is called 
a Consideration for the promise^. 

It is essential to understand the meaning of the wor 
proposal and pronlise. When one person signifies to 
another his willingness to do or to abstain from d oing 
ahything with a view to obtaining the assent of that 

^Ch. VIII, s. 151; Brispat^ 0/^ LegislaHpn/ 

XI, 13; Vajnavalkya 11, 39; 1900, p. 464. 

Gautama XII, 31 ’Contract ' Act, of 1 872, s. 2, 

^TheSule of DamdupUthy F. (d). sections 10, 23, 24 25 

B. Vicaji in JwmaZ 
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other to such act or abstinence, he is said to mahe a 
prop:sal; when the person to whom the prrposal is 
made signifies his assent thereto, the proposal is said 

to be accepted. A proposal when accepted becomes a 
promise, [sec. 2 (a), ( 6 ) ], 

The Act limits the meaning of the word promise to 
such proposal which is made with a view to obtainincr 
the assent of the other ” before any liability can arism 
It is used with that restricted legal meaning. It is the 
peculiarity of the English and Anglo-Indian law not 
to give legal sanction to all deliberate promises without 
proper regulations and safeguards. Hindu and maho- 
medan law gave legal sanction to all delibrate promises i . 
In Mahomedan law the term contract has a more es- 
tensive meaning. It means the union of elements of 
disposition meaning offer and acceptance, “ ’’ 

means proposal and guhul^^ means acceptance of 
that proposal. The analysis of contract shows that 
there must be at least two parties, a proposer and an 
acce|)tor , their niinds must be agreed about some 
matter with object of producing legal liability 2. There 
are other systems that have taken a different course by 
making rules of evidence the proper safeguards so hat 
people should not 1 e obliged to carry out their rash 
and hasty promises, English Common Law has not 
accepted th 3 Koman view, and Anglo-Indian law 
follows the English doctrine. 

Dr. Whitley Stokes writes the Indian Act keeps the 
doubtful doctiine that a Consideration executed on 
actual request will support a subsequent express 
promise ^ ■; ■ ^ ^ ■ ■; ; , : 

The definition of the word ;Consideration does not 
seem to be in complete accord with the Enghsh meaning. 

, ' .V. 

Mann, ch. VIIIp GGle— prtidence, Tag<>rei Eec^^ 
brooke Digest of Hindu haw, 1907. p. 
s- ®AngIo-Aidito^^ 

^Shaj?hi Viquya, MaAomederw. Supplements, 1887-89> page 
Tati?. Yol. 11, pp. 4, 5; Princi-^ 547 note 7. , 

pies of Mahomadan Juris 
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It aeems to be based on the reccmmendation of the 

Commissioners’ draft. It is defined as follows : A 

good Consideration must be something which at the 

desire of the person entering into the engagement, 

another person has d ne or abstained from doing or 

does or abstains from doing or promises to do or to 

abstain from doing ^ i 

* 


Consideration may consist of something done or 
sufiered for the promisor or of a promise given to him. 
The words 'has done or abstains from doing ’correspond 
to the English law as executed Consideration. The 
words ' does or abstains from doing or promises to do 
or to abstain from doing ’ correspond to the English 
law as executory Cons*deration. In order to con- 
stitute a Consideration according to Anglo-Indian law 
any act done in the past is not Consideration. It must 
be done ' at the desire of the promisor In English 
law it must be an act done by the plaintiff from which 
the defendant, or a stranger, acquires a benefit or ad- 
vantage, detriment is sustained by the plaintiff with 
the assent of the defendant In the language of plead- 
ing the ' plaintiff acted at the special request of the 
defendants , e.gr., if the plaintiff supplies goods to a third 
person at the request of the defendant, it is considera- 
tion for a guarantee given by the defendant to the plain- 
tiff. But if any third person acts independently of 
the defendant’s request, it will not be Consideration 
at all. It is not essential that the promise and request 
should be at the same time. The act or abstinence 
which constitutes Consideration in Anglo-Indian law 
may be done by a person other than the promisee 
himself ; but in English law, Consideration must proceed 
from the plaintiff on the promise. If the thing which 
constitutes Consideration is done or suffered by a third 
person, it must be at the bidding of the promisee. The 
act constituting Consideration must be done at the * 

Sff 


^ See 10, expl. 3> of the orig- 
aal draft, 

“Carlin t?. Carbolic Smoke 


BaU Go., 1893, 1 Q. B. B. 271. 
Laythoar p v. Bryant, 3 Scott. 
238, 250. 
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desire of the promisor and not at the desire of a third 
person, e.^., if X says to Y that if he (Y) will o-o to 
Madras when asked by Z, Z will pay lii 50 rupees. 

really goes when asked by Z, it will be a good Con- 
sideration for the promise to pay, though this was not 
brought about by the promisee Z. The defendant 
at the request^ of his step-mother, who was administra 
trix under his father s will, executed a promissory note 
for a certain sum due by the deceased father to the plain- 
tiff aiid she gave some assets in satisfaction of the 

note. Held, it was good Consideration for the 
note 1 . 

The Anglo-Indian law favours the rule laid down in 
Lampleigh v, Braithwait2 and has not adopted any 
modification as accepted by the recent cases. The rule 
that a past Consideration if given at the request of the 
promisor will support a subsequent promise is without 
any authority. Anson raises the question if any hmit 
of time is to be assigned between the act done upon 
request and the promise made in Consideration of it. 
In Bradford Eoulston (1858, 8 Ir. C. L. 468) it was 
expressly held that a past Consideration which had 
taken the form of the execution of a biU of sale to third 
parties upon the request of the defendant was a good 
Consideration for a subsequent promise by biTTi to 
answer for that default. Anson 3 writes : ‘ The subsequent 
promise is only binding when the request, the consi- 
deration and the promise form substantially one tran- 
saction, so that the request is virtually the offer of a 
promise and the precise extent of which is hereafter 
to be ascertained.’ In Lampleigh Braithwait, 
Erie C- J. said: ' It was assumed that the journeys 
performed at the request of the defendant and other 
services he rendered would have been sufficient to make 
any promise binding if it had been connected in one 
contract . ’ At the present day if such service is rendered 
on the request there woul^L be an implied promise to 

I. Ii. R. 6 Madras 351. ^Oontraats,Xl^,\l2Saei). 

’S. L. G. 141. (llth ed.) ^ 
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pay for what it was worth ; and subsequent promise 
would have been evidence for the jury to fix the 
amount 1 . 

The terms of the section indicate that if service be 
done as a favour and without any indication to pay 
for the trouble by either party, yet the party who has 
derived benefit may afterwards bind himseK by his 
promise to pay. Under § 25 (2) it is a promise to com- 
pensate wholly or in part a person who has already 
voluntarily done something for the promisor or some- 
thing which the promisor was legally compellable to do. 
In the cases mentioned above there is Consideration, 
executed upon request which is to be distinguished 
from an acceptance of an executed Consideration, 
e.gf., a merchant leaves goods at B’s house by mistake. 
B treats the goods as his own. B is bound to pay A 
for the goods (§ 70). 

In Anglo-Indian law the words good and valuable 
Consideration mean the same thing ; and the distinction 
which prevails in real property in English law does not 
obtain in Anglo-Indian law. 

Consideration may be immoral (§23). 

Consideration may be fraudulent, usurious 2 . 

Anglo-Indian law does not recognise division of con- 
tracts into those of simple contracts and those under 
seal. Consideration must be proved if denied. In 
■Hindu law there is also no contract under seal. Con- 
tracts may be reduced to writing. Consent must be 
given in writing. The written act is a memorial of 
the contract already made and settled. It is mere 
evidence. 

Where the contract is concluded by mutual assent, 
the written memorial of it should be attested after 
the lenders’ name has been first inserted^ , 

^ Kennedy v. Brown, 13 C. IV of 18S2, s. 53, 

B. N. S., 677. ^Colebrooke’s Digest of 

^Transfer of Property Act, HwcZw Lm^ 3rd ed., 1 Vol^l 
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A.— RULES OE THE ANGLO-INDIAN DOCTRINE 
OF CONSIDERATION IN THE LAW OF 
CONTRACT COMPARED WITH THOSE 
IN THE ENGLISH DOCTRINE. 

BXTLEI. — An Agreement made without Consideration 
is void unless 

(1) It is expressed in writing and registered under 
the law for the time being in force for the registration 
of documents, and is made on account of natural love 
and affection between the parties standing in near 
relation to each other ; or unless : 

(2) It is a promise to compensate, wholly or in part, 
a person who has already voluntarily done something 
for the promisor or something which the promisor was 
legally compellable to do, or unless : 

(3) It is a promise' made in writing and signed by 
the person to be charged therewith or by his agent 
generally or specially authorised in that behalf to pay 
wholly or in part a debt of which, the creditor might 
have enforced payment but for the law for the limitation 
of suits. 

In any of these cases, such an agreement is a contract. 
Explanation . Nothing in this section shall affect the 
validity as between the donor and donee of any gift 
actually made*^ (Act IX of 1872, sec. 25). 

English Common Law provides that formal contracts 
are binding owing to the form without any Considera- 
tion. . Anglo-Indian law has no formal contract of deed. 
All contracts must have Consideration, whether under 
deed or not, except in the cases specially mentioned. 

The exceptions to the general rule on account of the 
peculiarity of the mercantile law are similar in Anglo- 
Indian law. Negotiable Instrument Act (No. 26 of 
1881), §§43,44, 45, 118 (g), and Evidence Act (1 of 1872), 
§ 114, follow English law and Consideration is presumed 
in favour of a holder in due comse, and EnglisL 
are followed in interpreting 1$e Acts. = > 

* Indian Bamaswainl t;; Anglo Ihdm^ Codes, p. 562, 
Anathappa Chettiar, 16 M. L. Note 1. ' 

J. 422, 426 
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In India the fact of an instrument being under seal 
does not import any Consideration for the agreement i . 

In the case of bills of exchange and promissory notes 
in English law, and also in Anglo-Indian law, a presump- 
tion is raised in favour of value received ; the burden 
of proof is on him who denies that Consideration was 
given 2; if the acceptor of a bill sued on was incapable, 
ignorant, or under the influence of the drawer, it will 
shift the burden of proof. 

The Law Merchant has made an exception to the rule 
of Consideration in the matter of negotiable instruments. 
The Negotiable Instruments Act, XX VI of 1881, sec. 118 
enacts that until the contrary is proved the presumption, 
shall be made that every negotiable instrument was made 
or dravm for Consideration ; and that every such in- 
strument when it was accepted, endorsed, negotiated 
or transferred was accepted, negotiated or transferred 
for Consideration 3 . The English doctrine that the 
solemnity of a deed is sufficient to make a promise 
expressed in sealed writing binding is not the legal view 
in British India‘S. It had become the established 
practice of the Courts in India, in cases of contract to 
require satisfactory proof that consideration had 
been actually received according to the terms of the 
contract, and that it had never been held there that a 
contract made under seal of itself imported 
that there was a sufficient consideration for the 
agreement. 

Chalmers 5 gives an account of the Hindu system of 
banking and summary of Case-law as to hundis 
before the Negotiable Instruments (Act XXVI 
of 1881) was passed. There were hundis and chittis 
by which one merchant could draw on another merchant 

^12 Moore I. A.' 314. ^ Sahib Prahlad Sen (1869), 2 

"Act XXI of 1881, s. 118. B. L. B. (P. C.), p. 122. 

"Evidence Act I of 1872, s. A^Xegotiable Instrument 
114, illustration C. (3rd ed.) pp. 28-”32. 

^Xaliprasad Tawari y. Baja 
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in favour of the person named. The Hindu law did 
not develop the idea of credit in mercantile transactions 
to its full extent. 'In Mahomedan law the idea of the 
negotiability of instruments was not developed at 
all. 

RULE II. — ^WJien at the Desire of the Promisor, the 
Promisee or any other Person has done or abstained 
from doing, or does or abstains from doing, or 
promises to do or to abstain from doing , something, 
such act or abstinence or promise is called a Con- 
sideration for the Promise. Contract Act (IX of 1872), 
Sec. 2 (d). 

The definition has a wider meaning than in English 
law. 

The act or forbearance which is essential in Consi- 
deration must be done at the desire of the promisor. 
If it is done at the instance of a third party or without 
the desire of the promisor, it is not Consideration. 

Gases : The Municipality of Howrah wanted to 
raise money by public subscription for the purpose of 
a town hall and appointed several commissioners to 
form the committee. Defendant promised to pay Rs. 100 
towards that object. The commissioners, including 
the plaintiff, gave a contract to build the hall. The 
defendant did not pay his subscription, and the contrac- 
tor sued him for the same. The Court decided that the 
defendant was liable because there was Consideration 
for the promise. The subscribers knew that the con- 
tract was given on the faith of their promises to pay 
the stated sums. In fact, the plaintiff in giving the 
contract to build the hall was acting at the desire of the 
defendant. If no contract had been entered into and 
no liability had been incurred, the promise would have 
been considered without anj^KIonsideration and conse- 
quently would have been void. English law is different 
because it cannot be said that the contractor agreed 
to build the hallat the desire of the promisor. 

29 ■ ■ - 
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The rule in English law is that Consideration must 
move from the promisee. Leake on Contracts^ explains 
the rule that .he matter of Consideration must he given, 
done or suffered by the promisee himself, or if by a third 
party, at the request and by the piocurement of the 
promisee, and as agreed equivalent for the promise ; 
and with this meaning, the rule seems to import no more 
than is necessarily implied in the conception of a Con- 
sideration. In Anglo-Indian law the Consideration, 
may proceed from the promisee or any other person. 
This extended meaning restores and extends the doctrine 
of several cases decided before 1688. The Case of 
Dutton V. Poole (1688, 2 Lev. 210) is good law in British 
India. In that case the whole Consideration moved 
from the father, and on the son giving a promise to the 
father to provide for his sister, the father abstamed 
from felling the timber and in consequence the estate 
descended to the son as heir with the timber. The 
court decided that owing to the near relationship between 
the plaintiff (daughter) and the party who gave the value 
(father), the plaintiff was deemed to be party to the 
Consideration. In other words, a stranger to the 
Consideration could be regarded as a party to it, owing 
to close relationship with the person from whom the 
Consideration moved. In Tweddle v. Atkinson (1861, 
I. B. and S. 393) that decision was overruled. It was 
decided that the plea of nearness of relationship to the 
contracting persons was not material. Hence, so far 
as English law is concerned, it is a clear rule that a 
third party cannot sue on a contract, though made for 
h.s benefit. Innes i J. discriminated Tweddle v. Atkiinon. 

transferred his property to his daughter by way of 
gift on condition that she would pay annuity to 
Jl s brother. The daughter at the same time executed 
a writing to pay annuity to X’s brother. The daughter 
failed to fulfil the promise and was sued in consequence 

m 

t Law of Contracts ( Hth Khwaja Mahomed Kalin 
ed.) p. 431. (1910) 32 All. 410, 413 (P.c) 

'Chinnaya v. Ramypya Rukhmabai Govind (1904) 
(1881) I. L. H. R 4 Mad. 137. & Bam, L, R 42 i. 
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by the brother. The plaintiff contended that no 
Consideration was paid by the brother who was stran.^er 
to It and had no right of action. Innes J. held th-it. 

the Consideration moved from the brother to 
p ain 1 . n Tweddle v. Atkinson no Consideration 
moj e irect y or indirectlj' from the defendant. The 
section IS quite clear and Dutton r. Poole is good law 
m India. In Indian law nearness of relationship is not 
a mater of importance. The Act states that Coiidera 
tion may proceed from a third partv : and it is not 
necessary that the third party should be related to the 

n Samuel y Ananthanatha 

(1883, 6 Mad. Sol) the fact swere that the administra- 
rix of the property of a deceased person agreed to pav 
one of the heirs of the deceased a share of the estate if 
a promissory note were made for a barred debt due to 
to a creditor of the estate. The note was' executed 

according to the promise in favour of the creditor and 
landed over to the administratrix. The creditor sued 
the hem on the note. The court decided that there was 
Unsideration for the heir^s promise to the creditor and 
the actio 1 was aUowed. In this ease the creditor and 
admi^tratrix were strangers. In English law the 
decision would have been' quite the contrary in both 
cases. Price y. Easton (1833, 4 B. and Ad. 4^) would 
be good law under the Act though not in English law ■ 
for the act which A did at the desire ot Easton (promisor) 
entitled him to the amount which A owed to Price. 

The words ‘has done or abstained from doing = show 
that Anglo-Indian law departs from the rule of Enghsh 
law. The rule of English law is that in order to maL 
a contract Consideration must be given and accepted in 
exchange for the promise, and it is absolutely essential 
that Consideration must be accepted alopg vuth the 
piomise at the same time. The Act departs from 
English law and follows La:^jpleigh w.'Eraithwait (1615 
Nob. 105 I. S. L. C. 141) a mere voluntary courtesv will 
have a Consideration to uphold an assupmpsit in Anglo- 
Indian law. In Sindha v Abraham (1895, 1 L. E 20 
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Bom. 755), the agreement was to compensate for past 
services. The court decided that it was valid under the 
Act. 

Every promise and every set of promises forming the 
Consideration of each other is an agreement ; promises 
which form the Consideration or part of the Considera- 
tion for each other are called reciprocal promises. 8ec. 
^ (^)? (/)j deals with the subject of mutual promises ; 
each promise is Consideration for the other. The effect 
of mutual promises does not follow from the general 
notion of Consideration, but is the outcome of commer- 
cial progress in a complex state of society and is due to 
the peculiar requirements of each system of law. Con- 
sideration if it consists in |)erformance is said to be 
executed ; if it consists in a promise, it is said to be 
executory. 

RULE in. — Consideration must be the act, for- 
bearance or promise of the promisee in English law 
but in Anglo-Indian law Consideration may proceed 
from the promisee or any other person. 

In Anglo-Indian law a stranger to the Consideration 
can enforce a promise. It is wider than the old rule of 
English law because that stranger need not be a relation 
of either of the contracting parties i . 

The rule is in accord with the spirit of Hindu and 
Mahomedan law. The consent of the parties to be 
legally bound constitutes the contract ; and if the 
intention is to benefit a third party, he can enforce the 
contract by expressing consent. 

RULE IV.“Any act or Abstinence or promise maybe 
a Consideration for the promise. 

Whitley fetches criticizes the above laile because words 
are wanted 1}o show that the consideration must be of 
some value and suggets the following should be 

tDutton V. Poole, 2 Lev, Braithwait 1 L. C. 14l are 
210, Price Cast on, 1833-4 good autliorities in British 
B and Ad, 433,LaixipleigIi v* Xndia. 
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added and the promisee or such other |)erson did or 
does thereby undertake some burden or lose something 
which in comtemplation of law may be of value i . 

In practice the legal effect of Consideration in making 
promises obligatory is withheld from acts, forbearances 
and promises op the ground of there being no Considera- 
tion. The Act is silent and it does not expressly say 
anywhere that Consideration must be valuable. Whitley 
Stokes 2 maintains that from the silence of the Act it is 
not to be concluded that the framers of the Act had an}?- 
intention to depart from the English rule. So in practice 
the result is the same in English and Anglo-Indian law. 

Consideration need not be an adquate return for the 
promise but must be of some value in the eye of the law. 
This is true both of English and Anglo-Indian law 3. 
An agreement to wkich the consent of the promisor is 
freely given is not void merely because the Considera- 
tion is inadequate ; but the inadequacy of the Considera- 
tion may be taken into account by the court in determin- 
ing whether the consent of the promisor was freely given. 
Illustrations. 

(1) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. 
A’s consent to the agreement was freely given. The 
agreement is a contract notwithstanding the inadequacy 
of the Consideration. 


(2) A agrees to sell a horse worth Rs. 1,000 for Rs. 10 
A denies that his consent to the agreement was freely 
given. The inadequacy of the Consideration is a fact 
which the court should take in to account in considering 
whether or not A’s consent was freely given. 


While the adequacy of Consideration is not material 
there must be, according to the English rule, some value 
attached td it. This rule is followed in practice in Indian 
law, thougn it is not expres^ mentioned in the Act 


’ Anglo IiMian Codes VoL I, 497. 

1, p. 456. V ^ ^ *'Section 25j Explanation 2. 

Godes^ Yol. 
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It may consist in some right, interest, profit, or benefit 
accruing to one party, or some detriment, loss, responsi- 
bility or forbearance suffered orimdertaken by the other 
party, e.g., to give time to a debtor is a good Consideration 
but a promise founded on motives of generosity, prudence 
and natural duty is without Consideration. According 
to Anglo-Indian law, such a promise must be expressed 
in writing and registered and made on account of natural 
love and affection between parties in a near relation to 
to each other ^ . A promise to pay for past services 
rendered to a woman before her marriage with the 
promisoi , or to a son whom the promisor is not bound 
to support, has been decided to be without Consideration 
in English cases. In Anglo-Indian law a jiromise to 
compensate wholly or in part a person who has already 
voluntarily done something for the promisor, will be 

binding even though the agreement was made without 
Consideration. 


The Anglo-Indian law follows the principles of English 
law and equity. The court leaves the parties to make 
their own bargains. The standard or exchangeable 
values must be fixed by the parties themselves, because 
the values of all things, says Hobbes in the LevmtAan 
contracted lor ‘ is measured by the appetite of the 
contractors and, therefore . the just value is that which 
they be contented to give 2 .’ 

In Gravely v. Barnard, 1874, L.R. 18 Eq., 518, the 
agreement was to continue an existing service (the 
ime during which the agreement was to last was not 
mentioned) determinable at the option of the parties 
It was held that there was sufficient Consideration. 


The Specific EeUef Act I of 1877, Sec. 28 (a), enacts 
that inadequacy per se is not any ground for refusing 
specific performance. The English decisions follow the 
law aid down in the Aet.^ If the Consideration is 
grossly inadequate, it ma'i^be evidence of fraud or undue 


’'Section 25 (j). 

“6.^. Bainbridge v. Firms* 


stone, 1838. 8 A. and E. 743. 

^Pollock on. Co p. 60. 
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influence. In the Administrator-General of Bengal v 
Juggeswar Roy, 1877, 3 Cal. 192, the judicial committee 
said “ The question is whether there was such an inade- 
quacy of price as to be a sufficient ground of itself to 
set aside the deed. Lord Westbury said : “ MyLords^ 
it is true that there is an equity which may be founded 
upon gross inadequacy of Consideration but it can only 
be where the inadequacy is such as to involve the con- 
clusion that the party either did not understand what 
he was about or was the victim of imposition.” Held 
that the evidence of the inadequacy of the price was not 
such in the case before them as to lead them to conclude 
that the plaintiff did not know what he was about or 
was the^jictim of some imposition. Westropp C. J.2 
said : ^ Inadequacy of Consideration when found in 

conjunction with any other such circumstance as sup- 
pression of the true value of property, misrepresentation 
fraud, surprise, oppression, urgent necessity for money 
weakness of understanding or even ingorance is an 
ingredient which weighs powerfully with a Court of 
Equity whether it should set aside contract or refuse to 
decree specific performance of their 3.” 

:\ 

I In Hindu law inadequacy is of no value, provided 
/ the parties have given their real consent without any 
fraud or imposition. A man who has bought anything 
in the world that has a fixed price and is not perishable 
as land or metals, and wishes to rescind the contract 
may give or take back such a thing within ten days . 
Jaganath explains this text by saying that price must 
be excessive to cLim rescission of sale 5 . In Mahomedan 
law the buyer has certain options to get rid of the promise 
even after the bargain is completed and the property 

is delivered. These are options of defects 6 . How the 

‘Tennant v. Tennants “Manu, eh. VHI, s, 233. 

(1870), L. R 2 S, and D 6, 9. “Colebrooke gn obligations 

“Eedari BinRanuw Atma- p. 45 Stta.nge,' Hindu Zmv 
-rambhat, 1866, 3 B. H, VoL I, oh.''2 p. 273. 

C.A. C. 11, 19. ■ “Baillie’s Digest of ■ McOio- 

“Transfer of Property Act med<m Zaw, VoL I, ch.-3, pp, 
s. 53 d. (2) Specific Relief Act 33-50 Maonaghten’s Pri^. 

1 of 1877 28 (a). o/ MaAomedawLaw, p. 44. 
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matter is regulated by the Indian Contract Act, ch. VII, 
and Transfer of Property Act, § 53. 

" ‘ Mahomedan law’, writes Palgrave, ^errs sadly by 
excess in its practical regulations to almost every detail 
of life.’ These restrictions are ‘ positively injurious 
when maintained in the midst of an advanced or ad- 
vancing order of things ’ ^ ^ 

The Indian Contract Act has swept away these 
restrictions and the rule of English doctrine is applied, 
giving the parties freedom to enter into contract with- 
out inquiring into the adequacy of Consideration. 

RULE V, — The object of an Agreement must be 
lawful, possible, and allowed by the law of the land* 

The Consideration or object of an agreement is law- 
ful unless : 

(1) It is for bidden by law ; or 

(2) Is of such a nature that if permitted it would 
defeat the provisions of any law or is fraudulent ; or 

' (3) Involves or implies injury to the person or 
property of another ; or 

(4) The court regards it as immoral or opposed to 
public policy. 

In each of these cases the Consideration or object 
of an agreement is said to be unlawful. Every agree- 
ment of which the object or Consideration is unlawful 
is voids. 

Section 24. If any part of a single Consideration 
for one or. more objects or any one or any part of any 

one of several Considerations for a single object is un- 
lawful, the agreement is void. Illustration : piomise'^^ 


'^Essays on Eastern Ques- 
tions, p. 72 ; bentral and East- 
ern Arabia, Vol. !,• 272. 

. ^Contract Act IX of 187^ 
s. 23. Jaiffer Meher AH v. 
Budge Budge Jute Mills Go. 
11906), 33 Gal. 702, 710, on 


Appeal (1907), 34 Cal. 289, the 
words “ Object ” and ‘‘ Con' 
sideration ” are Harrison v. 
Harrison (1910) 1 K B 35 not 
synonymous but distinct in 
meaning, the word “ object ” 
means purpose o.r design. , 
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superintend on behalf of a leeal mar. 
indigo, and an illegal traffic L oSer aS^ r 
mises to pa 5 !- a salary of Es. 10,000 a year The 

derationforE’spromisP b^'^ P^nnses and the Consi- 
J. 1 said • - Tb , nnlawful. Willies 

sever the illegalfr?rthe ktl 

contract is altogether voidTLr4eL 

them, whether the iUe<^aiitv bp ! ^ 

or by Co„.„„„ j,,;. ' “““f y 0‘atnte 

retain the good y jeet the bad part and 

Section 26. Every agreement in restraint f t-u 

marriage of any person other than the minor is voM. 

restlffied?' by which any one is 

ee';;2rfc “* <* '•«>■ 

good.ill Z^eLlTmeZZl *‘V° 

provided that such limits appear to the f ’ 

able regard beino- had to f b i ° court reason- 
s oemg Pad to the nature of the business. 

EAception 2. — ^Partners marT rTv.rt • 

of, . dissolution of the p3ri ” 

.11 of them rill not c4 , biXiSr 41 
Of the partnership within such local !, 

referred to in the last preceeding section. 

orSs"4„t^”Xr4b4t‘ T' r 

oodet or inrespaot of my oonSmt, by the fsS ''§5 

a Co. S). L. 


30 
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proceedings in the ordinary tribunal, or which limits 
the time within which he may thus enforce his rights, 
is void to that extent. 

Exception 1. — This section does not render illegal 
a contract hj which two or more persons agree that any 
disj)ute which may arise between them in respect of any 
subject or class of subjects shall be referred to arbi- 
tration and that only the amount awarded in such arbi- 
tration shall be recoverable in respect of the dispute 
so referred. 

And save as provided by the Code of Civil Procedure 
(and the Indian Arbitration Act, 1899) no contract to 
refer (present or future differences) to arbitration shall 
be specifically enforced : but if any person who has 
made such a contract, and has refused to loerform it, 
sues in respect of any subject which he has contracted 
to refer, the existence of such a contract shall bar the 
suit. — The Specific Relief Act, 1877. 


Exception 2. — ^Nor shall this section render illegal 
any contract in writing by which two or more persons 
agree to refer to arbitration any question between them 
which has already arisen or affect any provision of any 
law in force for the time being as to reference to arbitra - 
tion. 

Section 29. Agreements, the meaning of which is 
not certain or capable of being made certain, are void. 

Illustrations : A agrees to sell B ‘ a hundred tons 
of oil There is nothing whatever to show what kind 
of oil was intended. The agreement is void for un- 
certainty. 

A agrees to sell to 5 ' my white horse for rupees five 
hundred or rupees one thousand There is nothing 
to show which of the two prices was to be given. The 
agreement is void . ^ 


*0/. the Specific Relief Act 
No. ; of ] 877, s. 21 (o), and the 


Indian Evidence Act No. 1 of 
1872, 8.3.94-97. 
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Section 30. Agreements made by way of wager are 
void ; and no suit shall be brought for recovering 
anything alleged to be won on any wager or entrusted 
to any person to abide the result of any game or 
other uncertain event on which any wager is made. 

This section shall not be deemed to render unlawful 
a subscription or contribution or agi*eement to sub- 
scribe or contribute j made or entered into for or toward 
any plate, prize or sum of money of the value or 
amount of five hundred rupees or upwards to be 
awarded to the winner or winners of any horse-race. 

Nothing in this section shall be deemed to legalise 
any transaction connected with horse-racing to which 
the provisions of sec. 294- A of the Indian Penal Code 
supply! 

Section 56. An agreement to do an act impossible 
in itself is void. 

A contract to do an act which, after the contract is 
made, becomes impossible or , by reason of some event 
which the promisor could not prevent, unlawful, be- 
comes void when the act becomes impossible or un 
lawful. 

Where one person has promised to do something 
which he knew or with reasonable diligence might 
have known and which the promisee did not know to 
be impossible or unlawful, such promisor must make 
compensation to such person for any loss which the 
promisee sustains through the non-performance of the 
promise.^ 

Section 57. Where persons reciiirocally promise, first, 
to do certain things, which are legal and, secondly, 
under specified circumstances to do certain other things, 
which are illegal, the first set of promises is*a contract, 

but the secondis a void agreement. . 

■ " 

* Hie Salvador No. 2 (1909) court declined to follow the 
26 T. L. R. 72Te. A. pimoiple laid down in. Taylor 

Grimscliok and Sweetman i;. Caldwell (1863) 3 B and 
(1909) W. N. 182 whm the S. 826, 
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Forbidden 
by Law. 


Provisions 
of any Law, 


Section 58. In the cum of an [iIteriRiti\'e {^roiRisc, 
one branch of which is legal aiicl the other Illegal, the 
legal branch alone can be enforccKl. 

All agreements are contracts if the^" are made l)y tlu^ 
free consent of parties competent to contract for a. hiwfiil 
Consideration and with a lawful object, and ar*c not 
hereby expressly declared void (sec. 10). 

The object and ('onsideration wliich are d(‘clarci<! 
imlawfiil in Anglo-Indian law are (‘ontaincal in tlie ahovc^ 
sections. The Englisii cases which {.lecbrre agree mi:* rd-s 


to be imlawful on the ground of irnnioiaility or |>ul)!i(? 
policy are mere illustrations. The woi’ds of tlici Acd. 
are binding on the courts and point out tlu^ })rineiplc‘s 
which are applicable to Indian circumsta,i"ices. 

In Hindu law an agreement tliat lijis becm nia.d(* caui- 
trary to the law or settled usage c?an. havc^ no li‘gal forct^ 
though it be established by proof s In Mahoniislan 
law the ol)jects of the bargain must not b«» ilk'giil 
(.Huram), literally forbidden to Mainnncilans or(*K prcssly 
prohibited by law, or tliose which, j,irc jil,>on'dnabli:‘ o,r 
improper 2 , If the.re is an el{,vm(vnt of s|>eculaI,ion, it is 
illegal, e.g.j gambling transfictions, such., as M'lmaluiim 
(sale of dates on a tree in (.:busideration, of I'dnclvcil dal 4 ^*s) 
and Mnnabadha (sale In wliicli tin,! shot>.kee|ii:U‘ wotili,! 
throw an article tow^ard intend i,ng lut^a^r 


Oases 'ilbiMrating the rnie. 

Anything 'wliich is prohil)ited ,foi’ Urn iniblic 
welfare cannot be made lawful by |>aying a {jcnalty for 
it. The principles of tlio E,i"igli8h Excise .Acts a,rc atijilicd 
in construing local Acts dealing with si.mi!ar sulrjects. 

There are various Acts of the legislatuixi which for!.,n,d 
certain acts? These acts may be forbidden by (a) ex- 
press legislation ; ^{b) the personal law of :H:i,nchis. 


pp. 


ch. Vni, 8. 164, ‘^Tagw& Lecttms mi MuPm- 

d3aillie, VoJ. I, ch. I, tmdan Jtmipmdeme^ (lllllj 


■o 
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If an agreement is made relating to an object wMcli 
Hindu law forbids, this Act will forbid it also, e.g., if an 
agreement is made to ado^it a son in Consideration of 
money to be paid annually to the parents of that boy, it 
will not be valid, because in Hindu law a dattah son is 
one who is affectionately given by his father or mother. 

In Eashan Ki^or v. Hari Chandra^ it was said : If it 
could be proved that the boy was purchased and not 
given, it is very probable that the adoption would be 
set aside.’’ Any agreement between married parties 
among Hindus, that the husband will not compel his 
wife to leave her own parents’ house and come and stay 
with him is illegal, because if it be permitted it would be 
inconsistent with Hindu law on the subject of marriage 
and also opposed to public policy. 

The Transfer of Property Act of 1882 ( sec. 53) Fraudulent, 

enacts that ‘ every transfer of immovable property 
made with intent to defeat or delay the creditors of the 
transferor is voidable at the option of any person so 
defeated or delayed.’ Where the effect of any transfer 
of immoveable property is to defraud, and defeat or 
delay any such person and such transfer is made gratui- 
tously or for a grossly inadequate Consideration, the 
transfer may be presumed to have been made with such 
intent as aforesaid. Nothing in this section contained 
shall impair the rights of any transferee in good faith 
and for Consideration. | 

i 

Harrington v, Victoria Graving Dock Co. decides 'immoralH 
that if any person agrees to give bribes to a person who Considera-| 
is already employed or is about to be employed in the 
service of another person with a view to induce that 
employee to act otherwise than with fidelity to his em- 
ployer, the agreement is a corrupt one and not enforce- 
able at law 2 . The law refuses to lend its assistance to 
enforce agreements relating to immorality, ctocubinage , 

CoUinst?. Blantern3 is aleadingcase on the subject. The 
principles which govern English cases are applicable 

■■■ I 

^1874j 13 B. Xit A-pp* ^It S L. 364* 

n878, 3 Q. B. D*. A. 549. I 
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to Indian law. If a bond is given in Consideration 
of past service which was of an immoral nature it will 
not be void. In English and Anglo-Indian law such 
Consideration is not held good in order to support a 
promise in the future ; but in Anglo-Indian law a 
promise to pay a person an allowance on Consideration 
of past service is not- illegal. Under see. 25 (2) it is 
enacted that ‘ a promise to compensate wholly or in 
part a person who has already voluntarily done 
something for the promisor or something which the 
promisor was legally compellable to do ’ will be binding 
Lord Selborne 1 gave a summary of English cases so 

far as the contracts were founded on immoral Conside- 
ration. 


(a) Bonds or covenants founded on past cohabita- 
tion whether adulterous, incestuous, or 
simply immoral are valid in law, and not 
hable (unless there are other elements in the 
case) to be set aside in equity. 

(&) Such bonds or covenants if given in Considera- 
tion of future cohabitation are void in 
law and therefore also void in equity. 

JL 

(c) EeHef cannot be given against any such bonds 

or covenants in equity if an illegal Considera- 
tion appears on the face of the instruments. 

(d) If an illegal Consideration does not appear on the 

face of the instrument, the objection of 
particeps criminis wiU not prevail against 
a biU of discovery in equity in aid of the 
defence to an action at law. 


(e) Under some circumstances but not under all, 

when the Consideration is unlawful and does 

not appear on the face of the instrument, 

relief may be given to a particeps criminis 
in eqnity. 


’In Ayerst V. Jenkins, 1873, 
16 Eq. 276, 282. See note to 
Benyan v Nettlefold Mac 


andG 100; UpflU ». Wright 

(1911), I K. B. 606, 610 Per 
Darling J. 
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In Gaurinath Mookerji v. Madhumani Peshakar, 1872 
9 B.L.E)., App. 37, the court decided that a landlord 
cannot sue to recover rent of rooms knowingly let to 
a woman of immoral character who lives immoral Ufe 
there. In Dhiraj Kuar v. Bikramajit Singh (1881), 3 
All. 787, the court decided that a suit would lie for 
arrears of allo-ss^ance agreed to be paid to a woman for 
past service. Lakshminarayana v. Subhadri Ammal 
(1908), 18 Mad. L. J., p. 130, per Bhashyam Aiyangar 
J. was to the same effect Meherally v. Alimahomed 
Aiyeb (1912), 37 Bom. 280, per Batchelor J.^ agreement 
for future separation arrived at between husband and 
wife (who are Mohomedans) is void as opposed to public 
policy under sec. 25 of Indian Contract Act. The court 
regarded the promise to pay an allowance as an under- 
taking on the part of the defendant to compensate the 
woman for past services voluntarily rendered to him, 
for which no consideration as defined in the Act would 
be necessary. In English law the alleged Considera- 
tion would be bad simply as being a past Consideration. | 

) 

In Janson v. Driefontein Consolidated Mines i. Lord Considera- 
Halsbury said ; ‘Tn treating of various branches of the opposedi 
law learned persons have analyzed the source of the Polioy.^° 
law and have sometimes expressed their opinion that 
such and such a provision is bad because it is Con- I 

trary to public policy ; but I deny that any | 

court can invest a new head of public policy,” | 

and Lord Davey added ‘ public policy is always an 
unsafe and treacherous ground for legal decision’. 

Agreements may be opposed to public policy, because 
their tendency may be to prejudice the state in various 
ways, e.p., trading with an enemy. All trade with public ( 

enemies without obtaining licence from the Government 
is unlawful. Lord Macnaghten in the above case 2 said : 

“ The King’s suiyects cannot trade with an alien 
enemy, i.e., a person owing allegiance to a Government 

m ■ ■ 

^1902 A. C., pp. 484, 491, a j/ (1902) A;C. 

500 : Govind Pacheco (1902), ® (1902) A* p, 499. 

4 Bom. L. R. 948. Per Jenkins 
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at war with the King without the King’s licence.” 
Public policy, in my opinion, requires a good citizen 
in matters of tins sort to Conform to the rules and 
guidance of the state.” Lord Westbury in Williams 
Bayley ^ , said : You shall not make a trade of a 

felony.” If yoti are aware that a crime has been 
committed, you shall not convert that crime into a 
source of profit or benefit to yourself.” In Kessowji 
Harjivans the court decided that 'a man to 
whom a civil debt is due may take securities for that 
debt from his debtor, even though the debt arises out of 
a criminal offence and he threatens to prosecute for that 
ofience, provided he does not in Consideration of such 
securities agree not to prosecute, and such an agreement 
will not be inferred from the creditor using strong 
language. He must not, however, by stifling a prosecu- 
tion obtain a guarantee for his debt from third 
parties.’ 


Champerty 
and Mainte- 
nance. 


The object is to promote litigation in which a person 
has no peisonal interest. lHaintenapnce is tr neniis while 
champerty is a species. Blackburn J. de, scribed 
champerty as a bargain whereby one. party is to assist 
the other in recovering property and is to share in the 
proceeds of the action 3’. In Fischer v. Kamala Naic- 


ker4. Sir John Coleridge said; ‘Ithe champerty or 
more properly, the maintenance was something which 
must have the qualities attributed to ehainperty or 
maintenance by the English Law ; it must be some- 
thing against good policy and justice, soinetliing tend- 
ing to promote unnecessary litigation, something that 
in a legal sense is immoral and to the constitution of 
which a bad motive in the same .sense is necessary.” 


M1866) I,. R. IH. L 200, 
220 . ^ 

n887 L, B. U Bombay 
566. 57 Per Farran J. 

^Hutley V. Hutley, 1873, 
L.B. 8 Q. B. 112, 115, explain- 
ed in Guy V. Churcliill, 40, oh.I) 


488 Per Chi tty JF : Bees Bees 
De Bernardy (1890) 2 oh 4.37, 
447 Jai Kumar ?/. Gauri Nath 
(1906), 28 All. 718 ; Dabuk- 
ram v, Charles do Brotton 
(1904), 28 Bom. 326. 

■‘1800, 8 M. I. A. 170, 187 
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In ilam Cooma Coondoo v. Chiinder Canto 
Mookerjee^ Sir Montague E. Smitli said that 
^ a fair agreement to supply funds to carry on a suit in 
Consideration of having a share of the property, if re- 
covered, ought not to he regarded as being, per se^ op- 
posed to public policy. Indeed, cases may be easily 
sup|)osed in which it would be in furtherance of right 
and justice, and necessary to resist oppression, that a 
suitor who had a just title to property, and no means 
except the property, itself, should be assisted in this 
manner. But agreement of this kind ought to be careful- 
ly watched, and when found to be extortionate and 
unconscionable, so as to be inequitable against the party 

effect ought not to be given to them.’ The 

same case decided that the specific English law of Main- 
tenance and champerty was not introduced into India. 
An agreement chamxiertous according to English law 
was not necessarily void in British India ; it must be 
against public policy to render it void. In of 

Lyons v. East India Company 2 Lord Brougham decided 
that what the courts have to do in India is to apply the 
broad principles of equity and good conscience and to 
consider whether a transaction impeached on the ground 
of maintenance is merely the acquisition of an interest 
in the subject of litigation bona fide entered into, or 
whether it is an unfair transaction got up to obtain 
spoil: it follows that if an agreement is made to supply 
funds to carry an action in Consideration of obtaining 
a share of the property if recovered, it should not be 
deemed as by itself' to be contrary to public policy. 
The Hindu Law relating to contracts does not counte- 
nance such agreements because they are opposed to 
the general principles as regards public policy and 
the administration of Justice. 

: ,# ' 

"1876, 41. A. 23. 42, 47. ten, 121. 

TCi.r twa.r Xi0,l V. ITilbsiintli ^(1836) jyjoore s 1. A. 176. 
I893)L. R. 20 I. A, 112. 116) 2?0 Bhagwat Daya! Singb i>. 

I.al Achal Ram v. Raja Debt 
Kazim Husain Khan L R. 32 351. A. 48, 6.5, 66. 

I. A. 113. BerLord ^ ^ 
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Any agreement to bring about marriages for reward 
is void according to the Common Law of England i . In 
Hindu law the consent of the parties is not absolutely 
necessary in marriage contract. An agreement by the 
father to give his daughter in marriage to another person 
in consideration of a sum of money to be paid him, is 
not valid and the father can sue to recover the money 
if the marriage has taken placed. In Vishvanathan v. 
Saminathan3 the court decided that the marriage w^as 
in Asura form : and the agreement was lawful. In 
this form of marriage, payment of money by the bride- 
groom to the bride’s parents is alio wed 4. Butin 
Bombay the rule of English Common Law is followed. 
In Dholidas v. Fulchand (1897), 22 Bom. 658, the court 
held that though the Asura form of marriage when 
actually performed may be recognised as valid, it cannot 
be inferred that an agreement for such a marriage wmuld 
be valued and enforceable. Such an agreement con- 
flicts with interest and duty. 

The facts showing illegality must be pleaded. The 
court is bound to notice any illegality which appears in 
the plaintiff’s own evidence or is otherwise brought to 
its notice even though the illegality is not set up in the 
pleadings 

Traffic in public offices is opposed to public policy. 
Statute 49, Geo. Ill (c. 126, sec. 3) forbids sale and 
brokerage of public offices and is in force in the Presi- 
dency Towns. The Transfer of Property Act IV of 1882, 
sec. 6 {h) enacts that no transfer can be made of pro- 
perty of any kind for an illegal purpose. 

The Trusts Act II of 1882 (sec. 3) enacts that all 
expressions used in this Act and defined in the Contract 
Act shall be deemed to have the meaning given in the 


^Hermann v. Chari os worth 
U 5) 2K. B. 123, 129, 
■^Hannee Lallun Mou^e 
Dossee 'u. Nobi Mohun ^jfj^h, 
1 8 / 6, 25 "W . It 32. Por- Jack- 
on J. Per Paeke' J. 86! 


”1889,13 Mad, 83. 

'^Strange’s Hindu Law 
1 vol. p. 30 ; Mayne’s Hindu 
Law and Usage sec 80, 7th ed. 

® Code of Civil Procedure 
1908, or 6, r 8 
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Contract Act. The India Trusts Act (sec. 4) enactg 
that a trust may be created for any lawful purpose. , 
The purpose of a trust is lawful unless it is : {a) forbidden, 
by law ; or (6) is of such a nuture that if permitted i^ 
would defeat the provisions of any law ; or (c) is fraudulent 
or {d) involves or implies injury to the person or property 
of another ; ^(e) or the Court regards it as immoral or 
opposed to public policy. Every trust of which the 
pur|)ose is unlawful is void. Where a trust is created 
for two purposes, of which one is lawful and the other 
unlawful, and the two purposes cannot be separated, the 
whole trust is void . 

The Indian Evidence Act ^ enacts that where the 
consideration or object of an agreement is alleged to be 
unlawful, oral evidence may be adduced to prove the 
same, though the agreement is reduced to the form of a 
document. 

The Specific Relief Act (I of 1877, sec. 35) enacts that 
any person interested in a contract in writing may sue 
to have it rescinded. And such rescission may be 
adjudged by the Court “where the contract is unlawful 
for causes not apparent on its face, and the defendant 
is more to blame than the plaintiff .” Illustration : 4, 
an attornev. induces his client B, a Hindu widow, to 
transfer property to him for the purpose of defrauding 
jB's creditors. Here the parties are not equally in fault, 
and B is entitled to have the instrument of transfer 
rescinded. 

The section 27 of the Indian Contracts Act is copied 
from the draft of New York Code (sec. 833). 

The draftsmen of that Code believed that Contracts 
in restraint of trade had been allowed to a very dan- 
gerous extent and restricted the operation of Common 
Law. The Common Law was widening in England in the 
meantime, and the courts considered ip. every case of re- 
strictive agreement whether the restriction was ‘ reason- 
able in reference to the interests of the parties- concerned 

^ I of 1872, see. 92, proviso 1. 


Agreements 
in restraint 
of trade. 
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and reasonable in reference to the interests of the 
public 1 . The court will have regard to the nature and 
extent of the business to be protected in determining 
whether the particular agreement in restraint of trade 
is reasonable or not. It is no longer law to restrict the 
agreement to a definite area in the place where that 
business is carried on. “ The only true test ”, said Lord 
Macnaghten, “ m all cases whether of partial or general 
restraint is the test proposed by Tindal 0. J. in Horner v 
Graves, 7 Bing 735, what is a reasonable restraint with 
reference to this particular case. ’ ’ In Anglo -Indian Law 
the section has crippled the growth of commerce by 
imposing artificial limits. 


All agreements in restraint of trade are void, but not 
illegal 2 . The object of the section is to protect trade. 
Kindersley J. in Oakes & Co. v. Jacksons said : “Trade 
in India is in its infancy ; and the Legislature may have 
wished to make the smallest number of exceptions to 
the rule against contracts whereby trade may be re- 
stramed ”. In Anglo-Indian Law it must be clearly 
shown that the agreement in restraint of trade falls 
within one of the exceptions ; the test that the restraint 
is partial and not general is not to be applied 
In Madhub Chunder v. Hajcoomar Doss ^ Ohouoh C J 
If the agreement on the part of the plaintiff is void 

there is no consideration for the agreement on the part 

of the defendants to pay the money; and the whole 
contract must be treated as one which cannot be enfor- 
ced.” The parties carried on the business of bra- 
ziers in a certain place in Calcutta. The plaintiff’s 
mode of doing business interfered with the business of 
the defendant ; the plaintiff agreed to stop his business 
in that locality if the defendant paid aU sums which he 
had advanced to his workmen. The defendant ac^reed 
to pay the^sum and the plaintiff ceased to carry on the 


'Nordenfelt ®. The Masim 
Nordenfelt Guns and Ammu- 
nition Go. (1894), A, C. 535, 
565, Per Lord MaonagHten. 


Harihbax v, Sharafali, 

1897, L. R. 22 Bom. 861 
®1876, 1 Mad, 134, 145. 
"1874, 14 B. L. R. 76, 86 
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wolk tliGxe. i.li6 d-Gfondant failed to pay t}i6 siiin 
which amounted to Es. 1,000. The court decided that 
the agreement was void. 

If the i^arties enter into a contract abroad to be per- 
formed in India and it violates the terms of the sections, 
the contract will not be enforced by Indian courts. In 
Oakes & Co. Jackson ^ it was decided that if an agree- 
ment in restraint of trade be made abroad, to be ""per- 
formed in India, the agreement is void. 

Anglo-Indian Law is very strict with regard to 
agieements in restraint of trade 5 many agreements 
which are perfectly valid according to the Common Law 
of England are invalid in British India ; and the courts 
are bound to decide cases according to the term of this 
section. Jenkins ^ C.J. said: So far as retrahit of 
trade is an iniringement of public policy, its limits 
are defined bv section 27 .’’ 

The first exception to the rule is the result of a great 
^alike of combinations tending to raise prices. 
In Hilton v. Eckersley 3 it was held that ‘ no power short 
of general law, not even the express wishes of the parties 
can restrain a man ’s choice as to the way in which he 
shall carry on his trade. In Nordenfelt’s case Lord 
Macnaghten discussed the rule of the Common Law. 
In the 16th century restrictions ‘ for a time certain 
and in a place certain ’ were introduced in order to 
prevent the seller of a business from competing with the 
bu 5 *er. In the 19th century the rule as to time limit 
was considered quite unnecessary and contracts made 
with a view to preserve trade secrets were excluded from 
the rule. In Hordenfelt v. Maxim-Nordenfelt Guns and 
Ammunition Co. 4 the House of Lords decided (1) that 

the covenant not to compete tvith the Company in any 
business which it might carry on was a general restraint 
of trade, it was unreasonably wide and th»refore void. 
(2) that the sale of a business accompanied by an 

^1876, 1 Mad. 134. 

^ Fraser Co. -y. The Bombay ®(1856), 6 E, and^ B 64* 
Ice Manufacturing Co. ^1894 A. G. 535 
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Agreements 
in restraint 
of legal 
proceedings. 


Agreements 
by way of 
wager. 


agreement by the seller to retire from the business was 
not void if it was reasonable between the parties and 
not injurious to the public . The question of reasonable - 
ness is for the Court and not for the Jury i , 

x^greements between p)artners are usually made with 
a view to j)revent the retiring partner from competing 
with other partners ; it is valid in Britis^j. India and in 
England. 

Every agreement by w’hich any party thereto is 
restricted absolutely from enforcing legal rights is void . 
If any provision is made to refer disputes to 
arbitration, it is binding. The general rule of English 
Law which prohibits all agreements purporting to oust 
the jurisdiction of the courts 2 is followed in i^nglo* 
Indian Law. If the agreement to refer to arbitration 
is broken, there are three remedies open to the party : 

(1) To sue for the breach ; 

(2) To have the agreement specifically performed; 
or 

(3) When sued to plead that the agreement is 

violated. 

Section 30 of Act Xof 1872 and the Bombay 
Presidency Act III of 1865 represent the whole law of 
wagering contracts in British India. Before 1848 the 
law about wagers in India was the Common Law of 
England, which declared that an action might be 
maintained on a wager if it was not against the 
interests or feelings of third X3arties, and did not lead to 
indecent evidence and was not opposed to public 
policy 3 . 

‘ Gaming either with inanimate or with animate 
things, let the king exclude wholly from his realm. 
Such play with dice and the like, or by matches between 
rams and cocks, amounts to open theft’ 4 . 

"Dowden^;. Pook, 1904, '•I "Rughoonath v. Manik- 

K. B. C. A., 45. chund, 1856,6 M. I. A. 251. 

‘■^Anant Das v, Ashburner -^Manu, ch. VIII, secs. 

Co., 1876, 1 All. 267. (F. B.) 221, 222. 
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Anson 1 defines wager as a promise to give monev or 
money’s worth iipon the determination or ascertain- 
ment of an iincertain event ; the consideration for such 
a promise is either something given by the other party 
to abide the event, or a promise to give upon the event 
determining in a particular way. The parties must 
contemplate t}ie determination of the uncertain event 
as the sole condition of the contract. One may thus 
distinguish a general wager from a conditional promise 
or a guarantee. In Dayabhai Tribhovandas t;. Lakhmi- 
chuiidPanachands Bird wood J. said : ‘‘If one of the 
parties has ' the event in his own hands/ the trans- 
action lacks an essential ingredient of a wager/’ Jen- 
kins3 G. J. said: ''Each side should stand to win or lose 
according to the iincertain or unascertained event 
in reference to which the chance or risk is taken ” 
In Alamai v. Positive Government Security Life Assur- 
ance Go., Ltd. 4 Pulton J. discussed the meaning of 
the words ^ agreements by way of wager ’ and held 
that the words ' agreements by way of wager ” as used 
in the section, have the same meaning as the words 
^ agreeinents by way ol wagering ’ in England, In 
Hampden Walshs Oockburn J. defined a wager to 
be a contract by one person to pay money to another 
if a given event happened, if that other gave money to 
him in consideration of that event not taking place. 
In I hacker 'i;, Hardy s Cotton 0. J. decided that a bet 
oil the price of stock at a future day niay be a wager. 

I he essence of w'ager was that one party was to lose 
and the other to win upon a future event, which event 
at the date of the contract was quite uncertain. 
Anson7 writes : “ It is not that one is and the 

other is not a wager : a bet is not less a bet because 
it is a hedging bet ; nor yet because the stake is limited 
to the amount of loss sustained j it is the fact that 


‘Contracts, pp. 209-210, HSOS, 23 Bom. 191. 

^875, 1 Q.Vb. B. 189. 
n885, 9 Bom. 308, 363 per “1878, 4 Q. B. B. 685 
Birdwood J. Per Cotton, L. J. - 

■hSassoon a Tokersey(X904), ’^Contract/ •'p/ 211 ( 12 i 


62.1 . 


3d) 



248 THE DOCTRIKE OF CONSIDERATION. 

law periEits the one kind of contract and does not 
permit the other, which makes the distinction between 
the two.’’ The distinction hes more in the intention 
of the parties than in the form of the contract. In 
Kongyee Lone & Co. v. Lowjee Nanjee ^ Lord Hohhoiise 
decided that the words ‘ gamhig and wagering ’ used in 
the Enghsh Act and the Act of 1848, aud the words 
‘ hv wav of wager ’ used in sec. 30 of Contract Act mean 
the same thing. Eirghsh decisions are good law in India 
on this subject. If money be lent for gambling in 
a country where the gambling is not unlawful, it can 
be recovered in an English Court. In Moulis v. Owen 
(1907) 1 K. B. 746, 750, 757 it was decided that 
money so lent could not be enforced. While Saxby 
V. Fulton^ decided that money lent in a foreign countrj 
for the purpose of being used by the borro'sver for 
taming, the game not being illegal by the law of that 
"country, may be recovered in the English Courts. 

An agreement to pay differences in stock with or 
without terms to complete purchases is a type of 
wagering contracts. The Court can examine the real 
nature of the agreement as a whole. Neither party 
should intend to perform the contract itself but only 

to pay the differences 4 . Both contracting parties must 
intend at the time of makuig the contract under no 
circumstances to call for or to give delivery from or to 
each Other s . Batchelor J . said : ‘ ‘The court must take the 
widest possible outlook consistent with the provisions of 
the Indian Contract Act : otherwise it would be that the 
statute could be violated with impunity by the simijle 

’(1901). 281. A. 239, 244 ; ■‘fie Gieve, 1899, 1 Q. B. 
Dady ,). Madhuram, (1903), 794. 798 C. A. Per Bindley 

5Bom. L. B. 768 Per M. R. 

Batty I H. Tod y. Lakluiiidas 

11(1909) 2^, B. 208, 224, 1892, 16 Bom. 441, 445, Per 

230 C. A., fpilowi&g Qiiarrier Parran J.; Ajudhia Praeac. 
V Colstoii'(1812) 1 Ph. 147.'* v. Lalman (1902), 25 AH. 38; 

*Doshi Talakshi A. Shah Motilal v. Govindram (1905), 
Ujamsi Velsi ( 1989 ), 24 Bom. 30 Bom. 83, 90 Per Batohelor 
227.232. J. 
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and habitual devise of cloaking wagers in the guise of 
contracts.’’ Davar J. said : The expression * under 
no circumstances ’ is too much wide and if the words 


of Justice Farran w'ere to be taken too literaliv, thev 
would render the provisions of contract (sec. 30 of the 
Contract Act) more or less nugatoi\y. The court must 
ascertain the true nature of the dealings between the 
parties by probing into surrounding circumstances and 
minuteh" exaniining the position of the parties and 
the general character of the business carried on bv 


them^ . 


The section allows a broker or an agent to sue his 
principal for commission or losses sustained on his 
behalf 5 even though the agreement in respect of which 
the action is brought ivas void by reason of wager 2 . In 
the Bombay Presidency Act III of 1865 was passed 
to suppl}^ this defect. So in Bombay : (1) All con- 

tracts, whether by speaking, witing or otherwise 
knowingly made, to further or assist the entering into 
or carrying out of agreements by Avay ofgainimg or 
wagering, and all contracts by way of security or gua- 
rantee for the performance of such agreements or con- 
tracts, shall be null and void ; and no suit shall be 
allowed in any Court of Justice for recovering any sum 
of money paid or payable in respect of any such 
contract or contracts or any such agreement or 
agreements as aforesaid - 

(Sec. 2) : No suit shall be allowed in any Court of 
Justice for recovering any commission, brokerage 
fee, or reward in respect of the knowingiy effecting or 
carrying out or of the knowingly siding in effecting or 
in carrymg out, or otherwise claimed or claimable in 
respect of any such agreements, by way of gaming or 
; wagering.” '' 

A deposit paid on a wageruig contract cannot be re- 
covered under the Bombay Ac^ III of M65, or section 65 

v. Narotain- 27 T. L R. 212 O. A. 

das (1907), 9 Bom L. R 125, t». Md- 

136, 137 Wilson v, Oolially chand, 1903, 25 All* 639. 
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of the Contract Act. The agreement to pay differences 
to the knowledge of both of them must be presumed 
to have been known to be void. Sec. 65 runs as follows : 

^^Tieii an agreement is discovered to be void, or when 
a contract becomes void, any person who has received 
sjxv advantage under such agreement or contract is 
bound to restore it or to make compensation for it to 
the person from whom he received it.”'" 

In Anglo-Indian Law a collateral agreement to a 
wagering contract is not valid except in the Bombay 
Presidenc 3 ^ In England that was the law before the 
Gaming Act of 1892i. 

In the Xmi versa! Stock Exchange, Ltd., v. Strahans 
a term on the contract that either party might at his 
option require completion of the purchase was inserted, 
but the real intention of the parties was to pay in differ- 
ences. Such a term was inserted only to ‘ cloak the 
fact that it was a gambling transaction and to enable 
the parties to sue one another for gambling debts.’ 
In Doshi Talakshi v. ShahUjemsi Velsi Jeiikms C. J. 
said:‘‘ The law says that we must find, as best we can, 
the true intention of the parties ; we must not take 
them at their written word, but must probe among 
the surrounding circumstances to find out what they 
really meant.” 

In England the Statute 14 G^eo. Ill (c. 48) enacts 
that a policy of insurance on the life of a person in 
which the insurer has no interest is void. Insurance 
is forbidden by the Act on the life or lives of any person 
or persons or on any other event or events whatsoever 
wherein the person or persons for whose use, benefit, 
or on whose account such policy or policies shall be 
made, shall have no interest nor by way of wagering 
or gammg. This statute is not extended to India. 

The agreement by way of wager is void, and no suit 
will lie on any promissory note for a debt due 

‘oSVicfc. C. 9. ’1S99, 24 Bom. 227. 

J1S96, AC. 166 


on a 
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wageiing contract. The note is made without consi- 
deration. It is not an illegal contract. If money 
is lent for gaming purposes or to enable the defendant 
to pay debts incurred in gambling, such loan can be 
recovered. 

The Indian Tonal Code (sec. 294- A) makes it a crime 
to keep any dffice or place for the purpose of drawing 
a lottery which is not authorised by the Government 
of India , it also makes it an offence to publish any pro- 
posal to pay money or to deliver goods, etc., on any 
event or contingency relating to drawing any lot or 
ticket in such lottery . A lottery ordinally understood 
is a game of chance in which the event of gain or loss 
wholly depends on drawing or casting lots ; the effect 

of such game of chance is to beget a spirit of rash 
speculation. 

Anglo-Indian Law differs from the Common Law of Agreement 
England. In England agreements relating to im- ‘lupos- 

possibility are governed by reference to the intention 
of the parties. 

A contract to do an Act impossible in itself is void. 

This is also the law of England. If the parties agree 
to do an act Avhich is obviously impossible, he cannot 
be serious, and therefore a promise to do such an act 
is without consideration. ‘ Impossible in itself ’ means 
impossible in the nature of thmgs. 

A contract to do an act which after the contract is 
made becomes impossible or unlawful by reason of 
some event which the promisor could not prevent, 
becomes void. The rule of English Law is that if a 
person promises to do an act without any qualification 
he is bound by the terms of the contract. The parties 
arequite free toqualify their promises. The condition 
need not be expressed ; it can be implied, from the nature 
of the act. The event which makes the act impossible 
may be ‘ of such a character that it cannot be reason- 
ably supposed to have been in contemplation of the^ ^ ^ ^ 
contracting parties when the contract was made,’ 
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Baily v. Be Crespignyi. The promise is discharged 
without the fault of the promisor on two grounds : (1) 
if the performance is rendered impossil)ie by law, 
and (2) if the event which the parties took for granted 
as the basis of the contract did not exist or had 
ceased to exist 2 . In Krell v. Henry ^ ; the defendant 
agreed to hire the plaintiff’s flat for J line 26 and 27. 
There was no reference in the contract to the 
Coronation procession, but it was announced that it 
would pass by that flat. The rent had not become 
payable when the procession was abandoned. Held, 
the plaintiff could not recover. Vaughan Williams 
L. J. said: The principle is not limited to cases 
ill which the event causing the impossibility of per- 
formance is the destruction or non-existence of some- 
thing, which is the subject-matter of the contract or 
of some condition or state of things expressly specified 
as a condition of it. I think that you first have to 
ascertain, not necessarily from the terms of the con- 
tract, but if reciuired from necessary inferences drawn 
from surrounding ciicumstances recognised by both 
contracting parties, what is the substance of the con- 
tract, and then to ask the question whether that sub- 
stantial contract needs for its foundation the assump- 
tion of the existence of a particular state of things. 
In Robinson v. Davidson 4 the promise was to perform 
something in person, and the promisor died or was 
disabled by some infirmity. 

If a person agrees to answer for the voluntary act 
of a third person and does not use any (qualifying words 5 
he must be liable if that third person does not fulfil 
the promise 5 . 


The Siiecific Relief Act of 1877 (sec. 13), enacts that 
notwithstanding anything contained in sec. 56 of this 


’hl«69) L. R. 4 Q. B. 180, 
I 80 , 186. 

-Taylor v. Caldwell (18®) 
3 B. and S. 826, 83-1, Per 
Blackburn J. 

•■'(1903.) 2 K. B, 740, 749. 


Per. Vaughan Williams, L. J.' 

* 1871,) L. R. a Ex. 209, 
276. 

“Rangasawmi v. Trisa 
Maistry (1907), 17 Mad L. J. 
37. : 
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^ coiitinct is not wliolly impossilblG of porform^iiCG 
because a portion of its subject-matter, existing at its 
date, has ceased to exist at the time of the performance. 

The Transfer of Property Act, IV of 1882 (sec. 108 cl. 
(e) ) enacts as follows . if by fire, tempest or flood or vio- 
lence of an army or of a mob or other irresistible force, 
any material part of the property be wholly destroyed 
or rendered substantially, and permanently unfit for 
the purposes for which it was let, the lease shall at the 
option of the lessee, be void. 

Section 65. When an agreement is discovered to be 
void, or when a contract becomes void, any person who 
has received any advantage under such agreement or 
contract is bound to restore it, or to make compensa- 
tion for it, to the person from whom he received it i . 

Section 64. When a person at whose option a contract 
is voidable rescinds it, the other party thereto need not 
perform any promise therein contained in which he is 
promisor. The party rescinding a voidable contract 
sliciillj i£ Ixg 1x8^ vg PGCGiVGci l!)GiiGfii} liGT^GiiriciLGi* froiii 
another party to such contract, restore such benefit so 
far as may be to the person from whom it was received. 

An agreement not enforceable by law is said to be void. 

An agreement which is enforcable by law at the option 
of one or more of the parties thereto, but not at the option 
of the other or others, is a voidable contract . 

A contract which ceases to be enforceable by law be- 
comes void when it ceases to be enforceable. (Sec. 2 (g) 

Wi))- 

Theie is a distinction di'awn between agreement and 
contract in the Act. Section 10 deals with the elements 
necessary to constitute a valid contract. Absence of 
any of the elements (uiz. free consent of the parties 
lawful consideration, a lawful object and ^ not hereby 
expressly declared void ’ ) makes the agreement void ; 
if there are certain defects, th6*contract will be voidable- 

'Gulabohand v. B’ulbai. 417. 418 Per Sir B. Scott 
(1909) I, L. R. 33 Bom. 411, C. J., and Batchelor J. - 


Failure of 
Considera- 
tion, 


^ Void’ Void 
able’, «&o. 
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If the agreement is voidable, one of the parties has the 
option to one of three things ; {l)to maintain the action 
on the contract; (2) to rescind it or resist its performance ; 
or (3) to sue to set it aside. 


Voidable contracts are of two kinds: (1) The contracts 
voidable in their inception on the ground of fraud, etc., 
are the following : — 

Section 19. When consent to an agreement is caused 
by coercion, fraud or misrepresentati n, the 
agreement is voidable at the option of the party 
whose consent is so caused. 

A party to a contract, whose consent was caused by 
fraud or misrepresentation, may, if he thinks fit, 
insist that the contract shall be performed, and 
that he shall be put in the position in which he 

_ would have been if the representations mado had 
been true. 

Section 19a, When consent to an agreement is 
caused by undue influence, the agreement is a 
contract voidable at the option of the partv 

whose consent was so caused. 

An ’ such contract may be set aside either absolutely 

or if the party who was entitled to avoid it has 

received any benefit thereunder, upon such 

terms and conditions as to the Court may seem 
justi. 

^ f contracts becoming voidable by subsequent 

ciemult of one party are the following : — • 

Bedim 39. When a party to a contract has refused 
to perform, or disabled himself from performing 
IS promise in its entirety, the promisee may put 
an end to the contract unles he has signified 

by words or conduct his , cquiescence in its 
continuance. 


'Poma Dongra ». WiUims 
Gillespie (1907) 31 Bom. 

848, 352 Per Davax J. and 


Balfcishan Das i-. Madan Lai 
(1907) 29 All 30:j. 



DOCTRINE IN ENGLISH AND ANGLO-INDIAN LAW. 255 


Garth C. J. in Sooltan Chnnd v, Schiller^ said • 

4 

This section onl,y means to enact what was the law in 
England and the law here before the Act was passecV’j 
viz.^ where a party to a contract refuses altogether to 
carry out his promise, or is disabled from performing 
his part of the promise, the other side has a right to 
rescind i 2 . The words ‘ his promise in its entirety ’ 
mean the subs tance of the promise taken as a whole* 
The framers of the Act contemplated that the vital part 
of the contract was to be considered ^ . 

Sir Basil Scott ^ C. J- said: ‘‘ Before the passing of the 
Indian Contract Act wherever a Consideration was exe- 
cuted for which a debt was payable at the time of action 
had accrued due either under an express promise or 
under one implied by law, the debt might be sued for 
in an Indebitatus Count (Bullen and Leeke’s Precedents 
of Pleadings 2nd ed., p. 29) ; thus the Count lay where 
the Consideration moving from the seller of goods was 
executed by his providing goods and only the mone}^ 
debt due by the buyer remained. The form of count 
in such a case both in England and Bombay would have 
been for money payable by the defendant to the 
plaintiffs for goods bargained and sold by the plaintiffs 
to the defendant. The cause of action was said to 
sound in debt and not m damages.” 

I take it, therefore, that the section 128 of the Code 
of Civil Proceduie, 1908, we have legislative recognition 
that such tuits as were maintainable in respect of debts 
a the time of the Common Law Procedure Act, 1852, 
are still maintainable in British India.” 

U.878. 4: Cal. 252, 255. C. A, 714: Mersey Steel and 

“Cutter V. Powell 2 S.L. IronCo.v..NaylQr, Benzon and 
Cases, p. 9 and notes. (11th Co. (1884), 9 A. Q. 434, 442: 
ed.) Rash Behary Shaha NTrittya 

® Withers v. Bejirolds. Gopal (1906), 33 Cal. pp. 
1831, 2 B. and A, 882 Finoh 477,481. Per « acleaii C. J. 
Selected Cases 712. “^P. R. & Co., t!. Bhagwandas, 

Freeth v. Burr (1874) L. I. L. R. (1910) 34 Bom. pp. 192, 
R. 9 C P. 208, 2 13 Finch. Se. 197, 198. 
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The Indian (Jontract Act has not altered tlie law 
relating to the recovery of del)ts and liijuidated 
demands.” 

Disability which is bronglit about I)}' the faidt of tlic^ 
party himself is quite diff erent from inability to per- 
form a contract. The Specific ivelief Ac‘t 1 of 1877 
(sec. 14), refers to the effect of the inability of a party 
to perform the whole of his part of a contract, whJlt‘ 
sec. 24 (6) enacts that specific ]:avrforinance of a contract 
cannot be enforced in favour of a person who has become 
incapable of performing any essential terin of n cont racts 
that on his part remains to be fulfilled. If a, })r(:)misor 
disables himself from, performance befoi’c* tlie time 
appointed to carry out the promise arri ves it is regarded 
as a breach. Anson ^ says: '' If A. before the time for 
performance arrives makes it iiri possible that he slioidd 
perform his promise, the effect is the same as though lie 
had renounced the contract - In hhost v. Knight'^ 
the effects of anticipatory breach were eonsidored by 
Cockburn. He said : ‘‘ The promisee if he jileases may 
treat the notice of intention as inoperati ve, and wait the 
time wlien the contract is to be executed, and then hold 
the other part}^ responsible for all tlie cousecjiiences of 
non-performance ; but in that case he keeps the contract 
alive for the benefit of the other party as well its liis own ; 
he remains subject to all his own obligations and liabili- 
ties under it, and enables the other party not only to corn 
plete the contract, if so advised, notwithstanding his 
previous repudiation of it, but also to take advantage of 
any supervening circumstances whicdi woiild justify him 
in declining to complete itd' In Ihirshotamdas Tribho- 
yandas Vi?. Purshotanidas Mangaldas'^ it wiis held that 
the declaration by the girl, who was engaged to marry 
-the plaintiff that she was unwilling to be married for 
three or four years was practically a repudiation of the 


^ Contracts, p. 321 ( 12th g,d). 
’^Lovelock V. Franklyn 8 
Q B. 371 and Synge tv 
Synge, (894), 1 Q, B, B 466, 
469. JEncyclopoedia of Laws 


of Enyhmi, vol. 111. 548 
(2ad od). 

“1872 L.R. 7 Hx 11 1, 114 

I’oi' Cockbum 0. J. 

■‘1897 21 Bom. a:i. 
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agreement to marry and the Court decided that the 

p amtiff should be awarded damages for the breach of 
the agreement. 

Section m. When a contract contains reciprocal pro- 
mises, and one party to the contract prevents the other 
from performing his promise, the contract becomes 
voidable at the option of the party so prevented ; and 
he IS entitled to compensation from the other party for 
any^loss which he may sustain in consequence of the 
non-performance of the contract. 

Section 5o . When a party to a contract promises to do 

things at or before specified times, and fails to do anv 
such thing at or before the specified time, the com 

vSLbleirtr^ ° performed, becomes 

voidable at the option of the promisee, if the intention 

aelonCr ■>* 

cL A “Mention of the parties that time 

should be of the essence of the contract, the contract 
does not become voidable by the failure to do such 
thmg at OT before the specified time ; but the promisee 
IS entitled to compensation from the promissor for any 
loss occasioned to him by such failures. 

The English rules on the subject of failure of 
Consideration are technical and are very eloselv 
connected with the ancient system of pleading. That 
system of pleading is now abolished in England 

In Smith s Zmdmg Cases the question is discussed 
whether an action will he by a person who has entered 
into a spcial contract against the other contractincr 

formed"^ ' 

The plaintiff must do his part on the originalrcontract 
or on, some other implied contract. Ip ApplebyT 
Myers 2 Blackburn J . said: “ Where a party has agreed 

Per Biaokbum. J. 

1867, Tj. R, 2 C. P, 65b 658 
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to do an entire work for a certain sum, he can recover 
nothing, unless the work be done or it can be shown 
that it was the defendant’s fault that the work 
was incomplete or that there was something to 
justify the conclusion that the parties have entered 
into a fresh contract.” 


. The English rule is that if a contract becomes im- 
possible of performance owing to the loss or distruction 
of the subject-matter or the failure of the object which 
was the basis of the contract, the parties are excused 
from further performance, and each party must bear 
the loss or expense aheady undertaken. And no action 
will be allowed to recover any money paid in advance, 
Elliott V', Gnitchley ^ . Anglo-Indian Law does not give 
any special rule on this point, but is determined by 
sec. 56. On the other hand each party is bound to 
return any payment received. 


RULE ¥1, A Promise to compensate, wholly or in part, 
a person who has already voluntarily done some- 
thing for the Promisor or something which the 
Promisor was legally compenable to do is valida 
even though it is made without Consideration, (sec. 

If an agreement is expressed in writing and registered 
mder the Eegistration Act III of 1877, and is made on 
account of natural love and affection between the parties 
s an “gm a near relation to each other, it will be valid 
even though it is made without Consideration (sec. 2g 


^ Law the performance of what one i 
already bound to do is no Consideration at aU for th 
proimse ; a promise of performance cannot i a Col 
eration, ^cause it adds nothing to the obUgatio 
aireac^y exmtmg. rVe must be algal duty 

.. » Ieg.J duty, ..y to inddto to “ 


A* G,, p, 7, 8. Per 


Halsbury L. 0. 
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the work will not be valuable Consideration ^ . But if a 
person is under a legal duty to do a certain thing, any 
promise to make him do something more than he is lega 1- 
ly bound to do is a valuable Consideration for the iiro- 
mise. In England Davidson 2 the Court held that the 
constable had done something more than his legal duty 
and was entitle^ to the reward. 

This rule as to Consideration also applies to cases of 
sale and mortgage of immovable property. In Manna 
Lai V. Bank of Bengal ^ it was decided that a mortgage 
effected by a duly registered deed was void for want of 
Consideration. The Transfer of Property Act (sec. 4) 
enacts that provisions as to Consideration apply to that 
Act also. 

The English rule is that the promise and Considera. 
tioii must be co-existent ^ , The Anglo-Indian Law 
deliberately departs from the English rule. 

An act voluntarily done must have been for the pro- 
misor (not at his request). Section 24 refers to cases where 
the act is done at the desire of the promisor. Farran 
C. J. in Sindha v. Abraham s said the section appeared 
to cover cases where a person without the knowledge of 
the promisor or otherwise at his request, did the latter 
some service and the promisor undertook to recompense 
him for it. In Dhiraj Kuar v. Bikramajit Singh^ it 
was decided that a promise to pay a woman an allowance 
for past service is equivalent to a promise by the 
defendant to compensate the plaintiff for service volun- 
tarily done to him. In Beaumont v. Beeve’^ it was 
decided that a bond given in Consideration of past 
immoral conduct would be binding if under seal ; a 
negotiable instrument given on immoral Consideration 

would be invahd but not illegal. ^ 

^IndrarL Ramaswami v. y.876, 1 All, 309. 

Anthappa Chettiar (1906) 16 ^Anson, p. 116. 

M. L. j. 422,426. ^895, 20 Bom. 76S, 767; 758, 

n840,ll A. and E. 856. Per n881, 3 AH, 787. 

Lord Denman C. J- ’1846, 8 Q, B, 483. 
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Anglo-Indian law doos not attacb. any sanctity to a 
deed, as does English Law, and insists on having Conside- 
ration in every case except in the case of a registcied 
writing executed with the motive of natural love and 
affection between near relatives. In Jafar Ali v, Ahmad 
Ali ^ it was held that the relationship of cousins would not 
support a voluntary agreement, even -though it was 
registered. The Common Law of England does not regard 
any degree of kinship, however close. If a Mahomedan 
husband enter into agreement with his wife to give all 
his earnings to her and register it, the Court will enforce 
that agreement. If a member of an undivided Hindu 
family agree with bis co-parceners in writing and register 
that agreement to renounce without any Consideration 
his share in the joint property, it will not be valid unless 
it was made on account of natural love and affection 
between the parties standing in a near relation to each 
other. 

A promise made in writing and signed by the 
person to be charged therewith, or by his agent, 
to pay a debt in part or wholly which the creditor 
was entitled to recover but for the Statute of 
Limitation is a contract, and will be enforced. The 
rule of English Law is similars. Westropp C. J. in 
Tillackchand t?. JitamaP said: The general rule of law 
is that a Consideration merely moral is not valuable 
Consideration such as would support a promise, but 
there are some instances of promises which were for- 
merly supported on the principle of previous moral 
obligation. Those cases are still binding on different 
grounds. A promise after full age to pay a debt con- 
tracted during infancy and a promise in writing in 
renewal of a debt barred by the Statute of Limitations 
are examples. A person may renounce the benefit 
made for his protection, 

11868, 5 B.H. 0. A. C. J. C. 603. 

*1873, 10 B.H.C. 206. 214 ; 

2]srotes to Tanner Smart Chandraprasad v. Varajlal 
(1827) 30 R. R. 461, 6 B. and (1906) 8 Bom. L. B. '644, 647. 
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RULE VII. — Every Promisee may dispense with or 
remit wholly or in part, the Performance o£ the 
Promise made to him or may extend the time 
for such Performance or may accept instead of 
it any satisfaction which he thinks fit ^ . 

Illustrations : {i) A owes B 5,000 rupees. A pays B 
and B accepts’ in satisfaction of the whole debt 2,000 
rupees paid at the same time and place at which the 
5,000 rupees were payable. The whole debt is discharged. 

{ii) A owes B 5,000 rupees. C pays B 1,000 rupees, 
and B accepts them, in satisfaction of his claim on A, 
This payment is a discharge of the whole claim. 
Where a promisee accepts performance of the promise 
from a third person, he cannot afterwards enforce it 
against the promiser 2 . In English Law the discharge 
of contract must be by a third person authorised by 
the debtor. In Anglo-Indian Law it may be by a third 
person, whether authorised or not. The ISTegotiable 
Instrument Act XXVI of 1881 (sec. 113) has a similar 
rule. 

(^u) A owes B under a contract a sum of money, the 
amount of which has not been ascertained. A, without 
ascertaining the amount, gives B, and B in satisfaction 
thereof accepts the sum of 2,000 rupees. This is a 
discharge of the whole debt whatever may be its 
amount. 

Anglo-Indian Law departs from the rule of Eiighsh 
Law on this point. According to the English rule, writes 
Leaked : ‘‘ It is competent for both parties to an exe- 

cutory contract, by mutual agreement without any 
satisfaction, to discharge the obligation of that contract.” 
Reciprocal discharges are sufficient Consideration for 
each other. “ But an executed contract cannot be 
discharged except by release under seal or by perform- 
ance of the obligation.” But in Mercantile Law, if 
obligation is incurred by a negotiable instrument, it 

^The Ladian Contract Act, ^Ibid, sea. 41, ^^ ^ ^ 

(IX of 1872) sec, 63. ^Contracts 563. 
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may be discharged by waiver ^ . The new agreement in 
rescission or alteration of a prior contract generally 
satisfies the requirements of an independent contract 2 . 
The form of pleading was that the plaintiff had dis- 
charged the defendant. But to succeed on this plea the 
defendant had to show an agreement. 

As a general rule the Courts do not inquire into the 
adequacy of Consideration ; if anything different in 
kind from what is due be given, it will be a good satis- 
faction. But the Court must know that a less sum of 
money cannot be equivalent to a larger sum due. In 
Foakes 'o. Beer ^ the House of Lords confirmed the above 
rule^ . If a Negotiable Instrument be given for the same 
or even a less sum, it will be a good discharge because 
the creditor does not regard the instrument as money. 
Anglo-Indian Law is different from English Law on this 
points. 

The Indian Negotiable Instrument Act, 1881, sections 
82, 90, deals with discharge from liability on negotiable 
instruments. 

Forbearance to sue is valuable Consideration, because 
the promisee suffers detriment. To give up the exercise 
of one’s own legal right at the reque t of the promisee 
is of some value in law. An agreement to forbear prose- 
cuting a claim or actual f orberance at the request of the 
promisee for a time is valuable Consideration. 

R13LE Vra.— When at the desire of the Promisor the 
Promisee or any other person abstain from doing 
something, such abstinence is a Consideration ^ . 

, I 

Compromise of doubtful rights is an instance of 
forbearance. In Miles v. New Zealand Alferd Estate Co. 7 
Bower L. J. said: If an intending litigant hona fide 

^ Bills of Exchange Act, 1882 Cumber -y. Wane 1 S. L. C. 

(sec. 62); Foster v, Dawber 325 and notes to that case; 
(1851) 6 Ex. 839,850 Finch, Foakes y. Beer 9. A. G. 605, 612 
Select Gases mi OontPaGt, 678. ^ 615, 622. 

^King V, GiUett, 1840, V ^moroji y. Kazi Sidick 
M. and W. 55, 56. 1896, 20 Bom. 636, 649. 

n884, 9 A.C. 605, Finch, 

Selected Oases, dl9. '’1886, 32 ch, Biv. 266, 291^^^^^^^ 
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forbears a right to litigate a question of law or fact, which 
it is not vexatious or fnvoious to litigate, he does give 
up something of value. It is a mistake to supose it is 
not an advantage which a suitor is capable of appreciate- 
ing, to be able to litigate his claim even if he turns out 
to be WTong.’" This principle has been accepted in 
Anglo-Indian Law. In Girijanund v. Sailajaniind^ 
there was a co’mpromise of a bona fide dispute about a 
right of succession to a priestly office. Held, the com- 
promise was binding. 

In Hindu and Mahomadan Law all kinds of compro- 
mise are lawful 2 . 

EXILE IX. — ^When at the desire o£ the Promisor, the 
Promisee or any other person has done, or abstained 
from doing, such act or abstinence or Promise is 
called a Consideration for the promise ^ , 

If X does any act at the request of F, without any 
promise being given by 7, it will be a Consideration for 
a subsequent promise of Y to X. The rule of Engish 
Law is that to make a binding contract Consideration 
must be given and accepted in exchange for the promise 
at the same time. A subsequent promise cannot create 
an obligation, but such a promise may be regarded as 
evidence of bargain fixing the reasonable recompense 
on the faith of which the service was rendered. Anglp- 
Indian Law has accepted the rule laid down in Lampleigh 
V, Braithwait4 and holds that ‘‘a mere voluntary 
courtesy will not have a Consideration to uphold an 
assumj)sit ” ; but if the service was ‘‘ moved by a suit 
or request ” of the promisor, the promise “ couple^ 
itseH with the suit before.” 

» 

A promise made in wo:itmg and signed by the party to 
be charged therewith, or by his agent generally or 
specially authorised in that behalf, to pay wholly or in 

^1896, 23 Cal. 645. # ^ Oonirmt sm. 2 

-Manu, ch. VIII; Baillie, '^1615, Hobart, 105; 1 

VoL I Book til; Horan, Book aL.C. 141, ^ ^ 

IV. 127. 
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part a debt of which the creditor might have enforced 
valid pajTnent but for the limitation of suits is a 
contract (sec. 26 (3) ). 

If a party is already bound to do a certain thing under 
a contract for another, there is no Consideration for 
doing that very thing or for a promise to do that very 
t h i n g without any additional burden or any variation 
in that promise. An interesting question may arise if 
a stranger offers a promise to the contracting party to 
perform that obligation. Pollock and Anson i have 
discussed the question. The Indian Contract Act is 
silent on the point. Enghsh authority is in favour of 
the view that the performance constitutes good Con. 

sideration 2 . The test is : Has the promisee suffered 
any detriment ? 

If any addition be made to the performance already 
contracted for, it wiU be a valuable Consideration and 
will remove this perplexity. 


RULE X — A Contract may be formed by the exchange 

of mutual Promises, each Promise is Consideration - 
for the other. 


Neither promise is of any value if taken by itself, 
but becomes Consideration owing to the exchange of 
promise of the other. It is not a logical deduction 
from the view of Consideration, but the result of a parti- 
cular system of law. It is the result of convenience in 
oivihsed countries. In early societies obligation does 
not arise to carry out a promise until the other party has 
performed his promise by doing some act. The Anglo- 
Indian Law assumes throughout that mutual promises 
are Consideration; every promise or every sot of pro- 
mises forming the Consideration for each other is an 
agreement. Promises which form the Consideration or 
part of the ^Consideration for each other are eaUed 


"Anson Contracts, p. 11 a 
Gd.)j Pollock on Goii"fcr£icts 
( 7th ed) 186-^190: Leake on 
Contracts (5th ed) 436, 437. 


“Shadwellt;. Shadwell, 1860, 
9 C. B. IvT. S., 159; Scotson v, 
3Pegg, 1861, 6 H* and N. 295; 
Finch, Selected Gases, 
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reciprocal promises i . When a contract consists of 
reciprocal promises to be simultaneously performed, 
no promisor need perform his promise unless the 
promisee is ready and willing to perform his reciprocal 
promises . The rule in English Common Law is similar. 
In construing the words ‘to be simultaneously per- 
formed/ the intention of the parties must be gathered 
from the whole agreement. In Kingston v. Preston, 
cited in Jones v, Barkley 3 Lord Mansfield held that 
‘ the dependence or independence of covenants was 
to be collected from the evident sense and meaninoj 
of the parties.’ Lord Kenyon in Morton Lamb^ 
decided that, whether covenants be or be not inde- 
pendent of each other must depend on the good sense 
of the case, and on the order in which several things are 
to be done.’ 

In Hindu Law an action lies for breach of promise of 
marriage as in English Law. Marriage is not a civil 
contract but a sacrament- Manu says : “ Neither 
ancients nor moderns who were good men have ever 
given a damsel in marriage after she has been promised 
to another man^, Narada and Yajnavakya both admit 
the right of the father to annul a betrothal if a better 
match presents himself ^ . In British India a suit will 
be for damages only . 

In Mahomadan Law marriage is a civil contract 
founded on the intention of legalising the ensuing gene- 
ration ^ . There is no right of action for breach of pro- 
mise of marriage . 

^Contract Act, sec. 2 (e) 1877, 1 21 cl. (6) Illustration 

and (/) Mayne’s Hindu Law, sec. 95, 

sec. 51. ed. 1900; Bannerjee, Jfamas'C 

n773, Doug. 684, Finch, and Stndhan. pp. 86—88 
Selected Cases, 735. Tagore Lectures, 2nd ed. 

'*■1797, 7 T. Bi. 125; Finch, /Macnaghten’s'* 

S.C. 741. ‘ dan Law, p.pQ; JB[edaya, 25, 

•’'Ch. IX, see. 90. ^Amir AH, Mahomadan 

‘^Narada, XII. secs. 30-38 ; Dow, 2nd ed. 1894, Vol IL 
Mitakshara II. 11. sec. 27. 298. 

^Specific Belief Act, 1 of 

'34 ■■ ; 
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RULE XI. — ^There is no Instrument in the Nature oi a 
Deed. Every Instrument must have Valuable 
Consideration 

The English doctrine is that a deed by its solemnity 
is sufficient to make a binding promise. There must be 
valuable consideration in every case. There is no in- 
strument in the nature of a deed in Hindu, Mahomadan 
or Anglo-Indian Law. In Hindu Law if a contract is 
concluded by mutual assent, the written memorandum 
must be attested by three witnesses. If the document 
is in the handwriting of the party himseK, no subscrib- 
ing witnesses are required ; if it is in the handwriting 
of another person, it must be attested by at least three 
witnesses ^ . 

Inadequacy by itself is not a bar even to specific per- 
formance in Anglo-Indian Law^ . English cases are not 
quite consistent 4 . The inadequacy of consideration 
may be evidence that the promisor did not give his 
consent freely and voluntarily. An agreement to which 
the consent of the promisor is freely given is not void 
merely because the consideration is inadequate ; but 
the Court may take into consideration its inadequacy 
in determining the question whether the consent of the 
promisor was freely given ^ , 

B.-^THE DOCTRINE OE CONSIDERATION AS IT 
AFFECTS THE LAW OF PROPERTY 
AND CONVEYANCING. 

In Anglo-Indian Law the subject of property is dealt 
with in the Transfer of Property Act IV of 1882 and 
the Trusts Act II of 1882. The provisions of the 
Contract Act are expressly made applicable to these 
Acts. ' o 

^ Contract Act, see. 25. 1877, sec. 28 (a). 

‘^Colebtoke, Digest of HMu '^’Pollock, Gontraot, 60. 

LaWj SQo. 16. ® Contract Act, see. 25, exp 

^Specific Relief Act I of 2. 
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RULE I. — ^The Presence or Absence of consideration 
changes the legal nature of the Transaction. 

A gift is the transfer of certain existing movable or Gift, 
immovable property made voluntarily and without 
consideration by one person called the donor to another 
called the donee and accepted by or on behalf of the 
donee. Such a,cceptance must be made during the life- 
time of the donor and while he is still capable of giving. 

If the donee dies before acceptance, the gift is void i . 

The Anglo-Indian Law of gifts requires that the donee 
must be in existence and acceptance must take place 
during the donor’s life-time. In English Law acceptance 
is presumed. Delivery is not essential to complete a 
gift. Acceptance is enough. 

In Hindu Law a gift is completed : {a) by giving 

orally or in writing with intention on the part of the 
donor to pass the property to the donee ; and (6) by the 
donee accepting the gift in the donor’s life-time 2 . The 
donee must be in existence actually or in the contem- 
plation of law at the time of the gift. A voluntary 
promise cannot be enforced, though the voluntary act, 
when completed, is irrevocable ^ , Vajnavalkya II, 176, 
says acceptance of a gift should be public especially 
of immovable property. The author of Mitakshara/^ 
discusses the whole subject. The Transfer of Property 
Act lY of 1882, section 122 follows the rule of Hindu 
Law. Vrihas|)ati says: "^‘Things once delivered on 
the following eight accounts cannot be resumed ; the 
pleasure of hearing poets, musicians or the like, the 
price of goods sold, a nuptial gift to a bride or her 
family, an acknowledgment to a benefactor, a present 
to aworthy man, from natural affection or from friend- 
ship. What is given by a person in wrath or excessive 

^ , ' 

"Transfer of Property Acfc, p. 426._ 
stc. 122. y* secs. 5 

^Mayne’s Hindu LoajDx 6th by W. Macnaghfcen 1 W. He 
• ed., 1000, sec.-375.': 217.'' 

^2 ■■ 'Strang©,' 
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joy 5 or through inadvertencej or during decease, minor- 
ity or madness, or under the influence of terror, or by 
one intoxicated or extremely old, or by an outcaste 
or an idiot, or by a man afficted with grief or with 
pain, or what is given in sport ; all this is declared un- 
given or void. If anything be given for a considera- 
tion unperformed, or to a bad man mistaken for a good 
man, or for an illegal act, the owner may take it back i ’ 
The Transfer of Property Act IV of 1882, section 126, 
deals with the revocation of gifts. 


The rule of Anglo-Indian Law applies to Hindus 
only. A gift is regarded as a contract because it is 
a transaction requiring the assent of the parties con- 
cerned. This is not the true view of the English Law 
of gift, because as soon as the donor has transferred his 
property to the donee, it vests in him, subject to his 
dissent. The positive assent of the donee is not requir- 
ed in English Law. The absence of dissent makes 
the gift complete. 

In English Law there may be two persons having 
different estates in the same property. Both are en- 
titled to convey their estates, both are entitled to the 
rents and profits, one, the legal owner to receive them 5 
the other, the equitable owner, to e-nj y them. This 
concurrent existence of two systems of jurisprudence 
is unknown to Hindu Law. Peacock C. J. said: Hindu 
Law makes no provision for trusts. There is nothing 
in Hindu Law at all analogus either to the trusts of 
English Law or the commissci of Roman Law 2 ” 
Markley J. said: There is no trace of it in any passage 

is no indication of it 
m the habits of the people 3 The Indian Trusts Act 

J 7 questions of trusts among Hindus 


^2 Dig. 174 197, Man. 

VIII, ss. 721,213. 

2 SkUmara Asima t/v Kumar a 
Kumara. 

^2 Bengal L. R. 0. C. H36. 


M. Krishnaramani v, 
Anand Krishna Dass 4 B. 2 
R. 0. 0. 231, 245, 247 Tagore 
Law Lectures, by Agnew^, 
1881, pp. 8, 9. 
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A gift differs from trust because a mere agreement 
to give being without a valuable consideration is void 
unless it be in writing registered and made oil account 
of natural love and affection between the parties stand- 
ing in near relation to each other ^ , The Court does not 
assist a volunteer. The owner may transfer his pro- 
perty by way of gift, by means of declaring a trust ; 
he may either’ declare himself a trustee for the donee 
or may appoint some third person to act as a trustee 
for the donee. He may do such acts as amount in law 
to a conveyance or assignment of legal ownership in 
favour of the cesti que trusts. 

In Mahomadan Law there is no idea of trust in the 
English sense of the term ; also the idea of legal and 
equitable ownership is unknown 3. 

Waqf is detention and is completed by tying up the 
corpus of property in perpetuity for charitable and pub - 
lie purposes ; only the corpus is to be used. The 
ownership is in God and becomes vested in Him. The 
usufruct is to be used for human beings ^ . The chief 
elements are detention in perpetuity ; (2) some definite 
property ; ( 3 ) charitable or religious uses or public 
utility. Indian Trusts Act II of 1882 , does not aj)ply 
to waqfs (sec. 1). Family settlements can be made by 
way of waqf. ' There must be substantial dedication of 
the property to religious or charitable uses at some 
period of time or other The beneficiaries may be 
a limited class of men, e. g., descendant of the donor. 
The Privy Council doubted if descendants could be a 
limited class ^ . Charity in Mahomadan Law means more 
than in English Law. Any good act is charity 7, All 

^ The Indian Oontracfc Act, 368—363. 

IX of 1872, s. 25(1). ^Shaikh Mahomad A. Chow- 

^The Indian Trusts Act. II dhry Arnarchand • Kundu, 17 

of 1882, secs. 6 and 7. I.A. — 28, 37. 

®The Principles of Maho- ® Abdul Bosamaya 

madan Law by Paiz B. Tyebij I* (18.94!) 22, Cal 619,630. 
(1913), pp. 299-300. 22 I.A. 76 Per Lord Hobhouse 

^ Heday a, Yol. 6, pp. 416 — Axniio A2i^Mahomadan Law, 

422 Principles of Mahomadan Vol. 1, p. 190 (3M ed,). 

Law by F. B. Tyebji, pp. 
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schools of Mahomadan Law are unanimous that waqf 
to one’s own family is good. The Privy Council have 
interpreted the word ‘ charity ’ in the ' English sense, 
excluding donor’s children and kindred from objects 
oi waqf. But if grant to charity is substantial and not 
merely shadowy, provision to provide for the members 
of the settlor’s family for a period which must come 
to an end will be regarded as valid. The primary 
object of waqf must not be “ aggrandisement of 
settlor’s family ” and dedication to religious or chari- 
table objects must be genuine. The gift to a charitable 
or religious use may be merely colourable if the settlor 
leaves a nominal or uncertain amount and the benefit 
to the religious object is remote. The validity of waqf 
is founded on the Koranic text i ‘ ’ Tie up the property 
and devote the usufruct to human beings It is not to 
be sold or made the subject of gift or inheritance. 
Devote its produce to your children, your kindred and 
the poor in the way of God.” 


A universal gift can be made also. Where a "ift 
consists of the donor’s whole property, the donee is 
personally liable for all the debts duo by the donor at 
the time of the gift to the exent of the property comp- 
rised therein. In Hindu Law the general rule is that 
if gift of property is made without express words of 
inheritance, the donee acquires an absolute estate ^ . 
But the above rule is not to be applied when the donee 
is a woman taking from her husband. When property 
is given by a Hindu to his wife, it must ordinarily be 
understood to bo given subject to her personal law, 
that is, the intention was to give her woman’s estate. 
2 Indian Appeal, p. 7, Transfer of Property Act, chapter 
2. is not intended to make any change in Hindu Law 2 . 

In Mahomadan Law a gift consists in a transfer of 
property made immediately and without giving any 
exchange. The term exchange is equivalent to the 
word consideratibn in English Law and ewaz in Arabic. 


^ Tagore v, Tagore, 9 Beng. 
L. R. 377, 394, 399, 

“Motilal V. A, G.of Bombay. 


L B# B, (1911) 35 Bom. 279, 
284. . 
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When no ewaz is given it is called Jiiba ; when Consi- 
deration is given it is called hiba-bil-ewaz ^ . The main 
idea in alienation in Mahomadan jurisprudence is cor- 
noral delivery of the thing by its owner to another. 
To constitute a valid gift there must be (a) declaration 
of this gift by the donor ; [b) acceptance of the gift by 
the donee ; (c) delivery of possession to the donee by 
the donor 2 . 

In gifts it is essential that the donor be in actual 
or constructive possession of the property which is the 
subject of the gift and he must transfer that possession 
to the donee ^ . If p: ssession is not given, its absence will 
not avail the plea of registered deed, for registration 
of a deed is not regarded as equivalent to delivery of 
possession for Mahomadans^ . No formal act or physical 
change of possession need take place ; all that the law 
requires is that the donor has done all he can to transfer 
the possession of the property to the donee. In Arif’s 
case 34, 1. A , 167, the Privy Council held “ that the doc- 
trine of MushaB is inapplicable to the condition of pro- 
gressive society and should be confined within the 
strictest rules.” Transfer of Property Act does not 
make any change in the Law of Moosha, i, e., an undi- 
vided share in property, whether movable or immov- 
able ^ . Eiha-bil~ewaz is a sale in all respects and deli- 
very of possession is not required to complete if^ . It 
takes the nature of a gift in the beginning. After deli- 
very the transaction has incidents of sale and caim.ot 
be revoked ; Hiba-bishart-ul-ewaz is a gift in the 
commencement and continues to be so ; after the con- 
dition is performed it becomes a sale ® . 


^Hedaya, p. 482; Koran, 
Book 3 ; Principles of Maho- 
madan Law by F. B. Tyabji, 
pp. 261—263, 313—328. 

2 Amir Ali, Mahoniadan Law^ 
Voi L, pp. 26— 30. 

®Maonaghten, Mahomadan 
Law, case XXII ; Baillie, 614. 
"^I. L. K. 23, Bom. pp. 682, 
^Priniciples of M ahomadan 
Law, by F. B. Tyabji, 

pp, 286-292. 


^Hedaya, Vol. VIII, p. 488; 
IL.R, 16 I. A., 265. 

"Baillie, pp. 532, 533. Jai- 
nabaiv. Bi.D. Sethna (1910) 34 
Bom. pp. 604, 009, 610, 613, 
616, Por Beaman J. 

Amir !kli, Mcdiomadcm^ 
Law, VoL II., 102; Bmllie, p. 
634, also F.B.Tyabj i,Priniciples 
of Mahomadan Law, p. 31 5. 
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In Anglo-Indian Law if property is purchased in the 
name of a son, it does not raise the presumption of ad- 
vancement as in English Law, nor does it raise a use as 
in English Law. The Court puts the plain question 
from whose pocket the purchase money was given and 
declares the resulting trust in favour of that pjerson 
who paid the purchase money. In Shankar v. Umabai 
I.L. R. (1913) 37 Bom. 471, 479, a policy of insurance 
was effected by the assured upon his own life, expressed 
to be for the benefit of his wife. Scott C. J. held the 
policy was a contract between the deceased and the 
Insurance Company expressed to be for the benefit of 
the wife of the assured whereby the company promised 
on proof of the death of the assured to pay the policy 
monies to the trustee or trustees to the beneficiary (the 
widow of the assured) and if the beneficiary be dead, to 
the assured’s heirs, executors, administrators or assigns. 
Unless and until the appointment of trustees on behalf 
of the wife, it was in the power of the assured to defeat 
the expectation of his wife by assigning the policy to a 
creditor. He could divest himself of his beneficial 
interest in the policy only by assignment in writing as 
provided by sec. 130 of the Transfer of Property Act 
(IV of 1882) or signed declaration of trust as provided 
by sec. 5 of Trust Act (II of 1882). He had adopted 
neither course. The policy on his death formed part of 
his estate, the right of action against the company being 
in his executors or other representatives un transacted by 
any trust in favour of his wife. There is nothing in the 
Contract Act (IX of 1872) to show an intention that 
a jjerson not a party to the contract can sue on it . In 
the Oriental Government Security Life Assurance, Ld., 
V. Vanteddu (1912), 35 Mad. 162, 166, it was decided 
that where the assured does not in his lifetime create 
any trust in respect of the money payable under a 
policy of Life Insurance for the benefit of his wife and 
children such m6ney, in ^cases where the provisions of 
the Married Women’s Property Act do Hot apply, forms 
part of his estate and is recoverable by his legal re- 
presentatives. 
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While inPokkuiiuri Ealamb at’. Kakaparti (1913) 25 
Madras L. J. pp. 65, 73, 74, 78, 79 (F. B.) July 1913 
(No. 3) it was decided that where a Hindu male 
effects a policy of insurance which expresses on the 
face of it to be for the benefit of his wdfe or his 
wife and children or any of them and dies leaving a 
daughter by virtue of sec. 6 of Act III of 18/4 
(Married Women’s Property Act) a trust is created in 
favour of the daughter and the amount of the policy is 
not available for the creditors, Oriental Government 
Security Life Assurance, Ltd., -y. Venteddu Ammeraju 
(1911)1. L.R. 35 Mad. 1G2 was not followed* 

VT^here immovable property is transferied foi con- 
sideration by persons having distinct interests therein, 
the transferors are, in the absence of a Contract to the 
contrai'y, entitled to share in the consideration ectually, 
where their interests in the property were of equal 
value, and where such interests were of unequal value 
proportionately to the value of their respective 

interests 

Recital in a conveyance deed is 'prima facie evidence 
of consideration paid. If an assignment is incomplete, 
the absence of consideration becomes of material 
difference. The Court will not assist an assignee because 
he is no better than a person from whom he took the 
property j a promise to §iwe is made without any consi- 
derations , But if the assignment is perfectly carried 
out, the want of consideration is no answer on the 
debtor’s part ; and the right of the assignee is quite 
perfect. The assignee gets an irrevocable right to the 
property by proving consideration. 

RULE n* — Conveyance though valid, as against the 
Transferor, may he set aside by other persons for 
want of valuable Consideration. 

On this point Anglo-Indian Law is a close copy nf 
English Statute law, but certain modifications are in- 
troduced to suit the circumstances of the people. 

1 Transfer of Property Act, I W. & 
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(1) Every transfer of immovable property made 
with the intent to defraud prior or subseq^iient trans- 
ferees thereof, for consideration or co-owners or other 
persons having an interest in such property, or to 
defeat or delay the creditors of the transferor, is voidable 
at the option of any person so defrauded, defeated or 
delayed. 

(2) Where the eSect of any transfer of immovable 
property is to defraud, defeat or delay any such person, 
and such transfer is made gratuitously, or for a grossly 
inadequate consideration, the transfer may be presumed 
to have been made with such intent as aforesaid. 

(3) Nothing contained in this section shall impair 
the rights of any transferee in good faith and for con- 
sideration 1 . 

The first and third paragraphs of the section are 
based on Statutes 13 Eliz, c. 5 and 27 Eliz. c. 4, These 
two English statutes are repealed by this section. 
Hence the words of the section are to be followed in 
cases of conveyances, in fraud of creditors, or in fraud 
of purchasers for value. 

The second part of the section is based on two cases, 
e.gr. Twyne’s Cases and Ellison vl Ellison ^ . The law- 
presumes from the subsequent sale of the same pro- 
perty for value that the first voluntary transaction was 
inade with intent to defraud. The principle is that 
by selling the same property for value, the seller en- 
tirely repudiates the former voluntary conveyance- 
This shows that he had a dishonest intention at the 
time and the second sale was made in order to defeat 
the purchaser, Doedem Newman v. Rusham 4 . Such a 
presumption will not arise if a man, having made a 
gift of lands for charity, afterwards conveys part of 
the Same land to a third person for value ® It will 

y Transfer of Property AeV Q.B. 723, 725. 

•^Ramsay v, Gilclirist 1892 

-1 S. L. C. A. C. 412, 416. 

" n'W..and'T.'291.v,-. 
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not apply if the prior transaction was on3 of mere gift ; 
for the Courts in determining whether a transfer is 
voluntary do not inquire into the amount of Considera- 
tion. The Statute 13 Eliz. c. 5 is declaratory of the 
Common Law and the present section declares the law 
about creditors as it once existed in India before this 
Act was passed in 1882. Manu writes: “The gift 
by a man of his whole property is unlawful and in 
operative as against a creditor. When a judge 
discovers a fradulent pledge or sale or fradulent 
gift and acceptance, or in whatever other case 
he detects a fraud, let him annul the whole tran- 
saction! 

In Mahomadan Law if a person is insolvent and makes 
a gift, it is void ab initio according to the Maliki School; 
Hanif i lawyers hold that hazi may avoid the gift at the 
instance of creditors, if it was the intention of the donor 
to defraud them. The indebtedness must be very 
great to raise the presumption of fradulent intention. 
Future creditors have no right to impeach voluntary 
conveyances 2 . A gift or waqf made during ' mortal 
illness ’ is valid to the extent of one-third only. Waqf 
made by a person in insolvent circumstances cannot 
be impeached by creditors nor by a subsequent 
purchasor. The following are diSerences : — 

(1) ; n order to set a;side a conveyance the EngUsh 
Statute requires that the action must be brought on 
behah of all the creditors, while the Anglo-Indian Law 
en cts that a fraudulent transfer is voidable at the op- 
tion of any creditor ^ . 

(2) The section does not refer to movable property, 
while the English Statute applies to both movable and 
immovable property. 

^ Mami, oh. VIII, secs. 143- The Transfer ^ of Property 

145, 149, 150. Act., 8. 53, does not apply to 

^ Amir Ali, Mahomedan Mahomedans. 

Law, Vol. I pp. 16— 18; ®The Agra Bank, Ltd, -zj. 

Macnaghten 217 Case 15 : Abdul Rahiman I sac 1. L. R. 
Appendix No. 45. p. 441, 6 Bom., I. Per Westg. 
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A gift can be disputed by {a) a person with whom 
the donor has previously contracted about the same 
property (sec. 40) ; or {h) by the creditors of the donor 
(sec. 53). If at the time of the gift the donor has en- 
tered into an agreement to sell the property to a third 
person, that person has the same right to obtain specific 
performance against the donee as he has against the 
donor, and the donee cannot urge that He had no notice 
of the contract. 

Creditors can impeach consideration in a conveyance. 
Section 53 enacts that every transfer of immovable 
property made with intent to defeat or delay creditors 
is voidable at the option of the person so defeated or 
delayed. 13 Elis, c, 5 recites that it was passed for 
avoiding and abolishing feigned, covinous and frau- 
dulent feofimenfcs, grants, etc., as well as of lands, or 
of goods and chattels, which feoffments were devised 
and contrived of malice and fraud, to the end and pur- 
pose to delay, hinder and defraud creditors of their 
Just and lawful s.ctions. It enacts that every feoffment 
made for any intent or purpose so declared shall be 
deemed and taken only against the person whose 
action shaU be anywise disturbed, hindered, delayed or 
defrauded, to be clearly and utterly void. It also pro- 
vides for the protection of purchasers for value in o*ood 
faith. 

The creditor has to prove two things : (1) that the 
consideration was absent or was grossly inade(^uate 
raising a p:esumption of transferor’s intention to de- 
fraud ; and (2) want of good faith on the part of the 
transferee. The circumstance that transferee has 
paid a price so disproportionate to the actual value of 
the property as to shock the conscience may raise a 
very strong inference of fraud being intended. But 
a man cannot be convicted of dishonest intention be- 
cause he has made a good bargain. In Twjme’s case 
the suspicious circumstances were (1) the very in- 
significant price ; (2) possession of the property was 

never parted with ; and (3) the transfer was colourablv 
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made just before the attachment, to avoid it beino” 

^ O 

taken by the creditors^ . If sale is intended, the amount 
of price is a matter for the parties to consider and gross 
inadequacy is no defence to specific |)erformance of 
the contract if both parties were really ignorant of the 
proper value. But gross inadequacy of price may be 
evidence of fraud. 


Before this Act was passed in 1882, the position of 
a purchaser when property was conveyed without 
giving any express covenant for title or other special 
contract was not quite clear. In English Lawthe pur- 
chaser of land w^ho after the execution of the conve- 
yance is evicted by a title to which the covenants do 
not apply, cannot, in the absence of fraud, recover the 
purchase money, because the purchaser has the means 
of ascertaining whether the title is good or he may pro- 
tect hiniseh by proper covenants. If he fails to do so, 
he has to suffer the consequences of his own negligence 
The English rule is mvmt emjptor. In Anglo-Indian Law 
it was decided without reference to this Act that an 
action to recover purchase money as money paid for 
a Consideration that had entirely failed, might be main- 
tained by the purchaser, because where a person sus. 
tains loss by reason of breach of contract, he is prima 
facie entitled, as far as money can do it, to be placed 
by awarding damages in such a situation as if the 
contract had been carried out 2 . This rule does not 
apply in the English Law to constracts for the 
purchase of immovable property. Bain v, EothergiD 
decided that the purchaser of real estate cannot 
recover damages for the loss of his bargain, but 
only his deposit and the expenses he has incurred 
and this is true even if the vendor knew that he had 
no title, nor any means of acquiring it. The purchaser 
may sue in an action for deceit, but not on the contract 
This rule is supported on the ground that the purchaser 

of real estate in England must -expect some uncertaint v 


’I. S L C. 1. 

“Bobinson v. Ilaraiaa, 1 848, 


1 Ex- 850, 855; Eineh, Sel. 
Ca. m. 
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in the title of the real estate of the vendor, but in the 
oa e of chattels the vendor must know, or is presumed 

o know, whether he is the owner of the chattels or 
not* . 

This rule does not apply : 

(a) in cases where there is wilful default in giving 
possession 2. 

(b) If there is an express covenant for quiet enjoy- 
ment in executed conveyance ^ . 

(c) If there is an executory agreement to make a 
title by a person who on the face of the document cannot 
have any title at its date. 

(d) If there is an unreasonable omission to complete 
the title by taking some definite step which the vendor 
has the power to do, e.g. by applying to the lessor for 
consent to assign. 

(e) If there is loss caused by the vendor’s own negli- 
gence in completing. 

In Anglo-Indian Law Bain v. Fothergill was followed 
inPitamberv. Cassibai -* In Nagardas v. Ahmedkhan- 
Farran C. J. said: ‘ The legislature has not prescribed 
a different measure of damages in the case of contract- 
dealing with land from that laid down in the case of 
contracts relating to commodities.” Hence if a pur- 
chaser of land claims damages for the loss of his bargains 
the question to be determined is whether the damages 
alleged to have resulted to him ‘naturally arose in 

'Bain j). Pother Gill ,1874, of breach of contract for 
L.R. 7 H. L. 158, 173, 206. sale of immoveable property 

“Royal Bristol Permanent through inability on vendor’s 
Building Society V. Bomash, part to make good tittle, the 

1 887, 35 ch. p. 390. damages must be assessed in 

“Look V. Furze 1866, L. R. the usual way nniaca the 

1 0, p. 441, 453. parties expressly or implied 

“1886 11 Bom, 272, 282. by Contract that such inabi- 

Ranohhod B h a w a n lity shall not ma.fc6 the ven- 

Manmohandas Ramji (1907) dor liable for damages ” 

9Bom. L.R. 1089, 1092 Mao- ’189.5, Bom. 21 176, 182. 

leod J. said: In India in case 
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the usual course of things from such breach.’ 
The English rule is very anomalous and can be 
defended on the peculiarity of English titles. It 
is not exp:dient to apply the English rule to 
similar cases in India according to the principle 
of justice, equity and good conscience. If the 
vendor of land gives guarantee of his title to the 
land, and the purchaser is evicted, the value of the 
land at the time of his eviction will measure the 
damages. 

In Anglo-Indian Law the buyer' may bring an 
action on implied covenant for title. Section 108- A 
{a) enacts that the lessor is bound to disclose to 
the lessee any material defect in the property 
with reference to its intended use, of which the 
lessor is, %nd the lessee is not, aware and which the 
lessee could not with ordinary care discover. There 
is no provision for defect of title in leases, and no 
provision for covenant for title by the lessor. Omission 
to disclose defects is not fraudulent, but in the case 
of sale it is (sec. 55)* 

There is no provision made in Anglo-Indian Law 
similar to the Bills of Sale Act. In pledge of movables, 
possessions must be given to the creditor. Statute 
11 and 12 Viet. c. 21, section 42 is repealed. Neither 
Indian Contract Act nor Indian Transfer of Property 
Act contains any x^ro vision for the mortgage of move- 
ables as distinguished from pledge^ in which possession 
of the subject matter of security is transferred to com- 
plete the transaction. But in this country from very 
early times mortgages of moveables have been made 
and recognised even though delivery of possession 
is not given 2. Dr. Bash Behari Ghose writs ; 
Contract Act is silent on the subject of hypothecation 
of moveables. We must not infer from the silence of 

n 

^ The Indian Contract Act ed. 3rd; Sib Chunder Ghose 
IX of 1872, s. 172. V. Chunder Russick NTeoghy 

^Gour’s Transfer of Property (1842) Fait I Vol, pp. 36,42, 
Act. 2 Vol.,p. 721, sec. 1 110, 43 : Per Grant J. 
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the Legislature that such transactions are invalid in 
his country or that they may not to be enforced event 
against bona fide purchasers without notice i . 

C.-OBLIGATION TO DISCLOSE CONSIDER ATIOIv. 

In AngloTndian Law certain contracts must be 
reduced to writing. 

(1) If an agreement is made without valuable con- 
sideration it must be expressed in writing and registered 
and must be made on account of natural love and affec- 
tion between parties standing in a near relation to each 
other 2 . 


(2) If a promise be made in writing and signed by the 
person to be charged therewith, or by the agent o/thac 
person, to pay wholly or in part a debt which (i)uld have 
been recovered by the creditor but for the Act of 
Limitation^ no consideration is required. 

(3) Agreement to refer any existing dispute between 
the parties to arbitration must be in writing ^ . 

(4) A memorandum of association, articles of asso- 
ciation and contracts by companies are required to be 
reduced to writing 5 . 

(5) The Transfer of Property Act, 1882, re(][uires 
writing in the case of a sale (sec. 54), mortgage (sec 
59), lease (sec.107), gift (sec. 123). 

(6) The Indian Trusts Act re(][uires a trust to he 
created in writing (sec. 5). 


^ Ghose on Mortgages pp. 
108-109. (Tagore Lectures) 
4 h ©d. 

Shivram v, Dhan { 1 901 ) 

4 Bom. L. B. 577-581- 
Damodar ^ v. Atmaram 
(1906) 8 Bom L. B. 344. 

In mac ter of Ai Summers 
(1896) 23 Cal. 592, 601. * 

Hamiltons Hedaya IV Vol. 
189 .:.;,:'. 

WiIson’'s Digest of Malio- 


niadan Law (2jad ed.) pages 
343, 363. 

Amir Ali’s Mahomadan Law 
I Vol. p. 61. 

^Indian Contract Act. s. 
25(1). 

®XV of 1877;' Contract 
Act, s. 25(2). 

/^Contract Act. s. 28. 

•‘’Indian Companies Act, 

VI of 1882, sects. 11, 39, ■ 
67., 











CHAPTER V. 


THE DOCTRINE OF CONSIDERATION IN ENGLISH 

COLONIES.'' 


There is not one system of law obtainfng alike in all 
[British Colonies. The principles of the a-clniinistration 
of the colonies are based on equity and good conscienoo. 
Those prmeiples were meant to respect the people to 
whom they were to be applied. Some colonies were 

occupied, others were conquered or ceded to the British 
Government. 


When a new and uninhabited country is discovered 
by English subjects, the general rule is tliat it is 
their birth-right to carry their own laws with them 
wherever they go. Newly-found countries are governed 
by the laws of England. This rule applies to 
barbarous countries also. (Mayor of Lyons v. East 
India Company! ). According to this rule newly-found 
countries are governed according to English Law, and 
the Doctrine of Consideration prevails in those colonies 
as it does in England ; subject to such modifications as 
are required to suit the circumstances. 

In conquered countries the rule is that the laws 
prevailing there at the time of the conquest continue 
to pievail until they are altered by the conqueror ■ 
e.g'., in Lower Canada (Quebec) the old French Law 


N.S.— 

’^'This Chapter is based on 
the replies to questions which 
were sent by the Colonial 
Office to various Colonial 
Governments in 1895. The 
replies are pulSished in the 
Jownal of Society o^ Compa- 
rative Legislation. 

Vol I,pp. 134r— 190, 358— . 
385 ,.^ 

Voh II, pp, 258— 298,' 


New Series Vol. I, pp, 7 (>_ 
71,296—301. 

Vol, II, pp. 86— JJ7, 284— 
288. 

-Also an article on The 
Sources of the I aw in the 
Colonies, by Prof. Harrison 
Moore. 

Journal Hew Series. Vol 
IIvP. 276. 

'Moore’s P, G. a 273, 



2S3 


THE DOCTEISE Es EEITISH COLOXIE 




prevails miiess altered by iegisiatioii in civil matters. 
In St. Lucia a Code of Civil Law based on tlie principles 
of the ancient law of the island came into force in 
October 1879. In Mauritius Freiicli Codes prevail 
for civil matters. In Ceylon, the Cape of Glood Hope, 
Natal and in the Civil Courts of British Guiana, the 
Eoinaii -Dutch Law’ prevails. 

In Trinidad the laws of Spahij as estabiislied t,iiere 
when England captured it in 1797. still prevail in so 
far as they are not abolished by legislation. Spanisli 
Law governs such matters as the coiistriietioii of deeds . 

V will. 


the disposition of property made h 
tioii of heir and succession to the persons born, oetore 
1846. By Ordiiiaiices fraLuneiits of the Engiisli Com- 
1,11011 Law, as aiiieiided bv statute relatiiis to civil liMits, 
were introduced. In Gibraltar the law of E,ug:,Iand, as it 

Ci.#''’ * 

existed on 31st December 1883, subject to some 
ns, is stiU in force . 


Ill ceded territories the sovereign's legislative power 
is the same as in coiicpiered colonies except that if the 
treaty of cession regulates the right of legislation, tlrn 
terms of the treaty must be obe.yed, e.g., Mauritius 
was ceded to Great- Britain in 1810 bv Eraiiee, on eo.ii- 
ditioii that the inhabitants should preserve their reli- 
gion, laws and customs. Hence French Law, as esta- 
blished ill that colony before IS 10, must be respected. 


The difference between colonies bv settlement and 
colonies by conquest or cession is iiiaiiiiy this. In the 
one case there was no civil histitiitio.ii at the time of 
settlement and, hence English Common Law applies. 
Ill the other case there was a civil histitution at the 
time of conquest or cession.. 

Where parties to a contract reside in different 

countries having different 'systems of law, tfeir, intention 
is the true guide to find outby. wh# system,,, of Jaw 
that contract must be interpreted and governed. The 

' Order ia C'oimcil, ,Feb. '2, ■■ I8S4, . 

1 884 el, , . 2,, Lmiion ■' 
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law of a colony upon any particular j)oint must be 
proved like any other fact: (1) By expert evidence ; 
(2) 22 and 23 Viet., c. 63 enacts that Court of one part 
of Her Majesty’s Dominions may remit a case for opi- 
nion in law of a Court in any other part thereof ; (3) 

24 Viet., c. 11 enacts that Superior Courts within Her 
Majesty’s Dominions may in any action remit a case 
to the Court of any foreign state with which Her Majesty 
may have convention, to ascertain the law of the state. 

The Crown has the prerogative of establishing courts 
to proceed according to Common Law. But a new 
court caimot administer a new law without Act of 
Parliaments The prerogative gives the government 
of a colony priority in bankruptcy in simple contract 
debt 2 - 


The basis of the law of most of the colonies, includ- 
ing the colonies formed by settlement and occupation, 
says Bryce, is the law of England, ws:., the Common 
Law, Equity and Statute Law up to the date of the 
settlement. Here is unity. It is not co-extensive 
with the Empire : Scotland, Quebec, and the whole 
of South Africa stand outside it, while all the United 
States except Lousiana come within it ^ . 

By Acts of Colonial Legislature, 1841, it is declared 
that the Common Law of England applies, subject to 
such variation as the circumstances and peculiarities 
of the place may require ^ . 

There is hardly any colony in which the Law of Con- 
tract is codified. It is expressly stated that the law 
which was in force in England before a certain date 
(this date varies in the colonies) shall apply. The 
Common Law of England applies in the colonies here- 
after named. It also foUows that the Doctrine of 
Consideration prevails in them. 


' 3 Moore’s P.C.C. N.S. 1^2. 
^Terring on The Colonies, 
p. 18; Legislation oj the British 
Empire, hi 4: voh 


Bryce Xiectme 2, 

p. 389. 

** TiheTt^& Legislative Methods 
and Forms, pp. 167, 168, 202— 
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Antigua , — ^Antigua is an island in the British West Anti 
Indies and is one of the five Presidencies of the Leeward 
Islands. The laws of Antigua consist of the Acts of the 
Leeward Islands in force in Antigua and the Acts of 
xAntigua from 20 Car. II 1668 to 28 Viet. 1864. 

. I. The Common Law of England is in force as far 
as unaltered by the written law of the colony or Acts 
of Parliament extending thereto ^ . 

2. There is the law relatuig to bills of exchange 
(No. 33, section 31) ; jSTo. 157, sections 15, 40 deal with 
consideration in bills of exchange. The law is based 
on EngHsh Bills of Exchange Aot, 1882. There is the 
peculiar Act, ISTo. 33 (Protected Bills of Exchange xAct), 
section 31, which enacts that acceptance of bill inland 
or foreign must be by \^T:iting and signed. 

3 . Act for the relief of creditors aganist fraudulent 
devises. It declares devises void agahist creditors. 
xAli wills and testaments, limitations, dispositions, shall 
be deemed and taken to be fraudulent, absolutely and 
utterly void, frustrate and of no effect ; any pretence, 
color, feigned or |)resumed consideration, or any other 
matter or thhig to the contrary notwithstanding, pro vid- 
ed always and be it enacted by the authority aforesaid 
that where there hath been or shall be any limitation 
or appointment, devise or disposition of or concern- 
ing manors, etc., for raising or xiaying of any real and 
just debt or any portion, sum of money for any child 
or children of any j)erson other than the heir-at-law, 
according to or in pra’suance of any marriage contract 
or agi’eement in writing bona fide made before such 
marriage, the same and every of them shall be in force, 

4. An Act (157 see. 37) enacts that consideration for 
guarantee need not appear in writing (19 and 20 Vict/^^^^^v 
.•c..,97,'sec.''3). ' 

5. Conveyances void as to creditors unles^^^ 
for valuable consideration Ceo. IV (W 

sec .100]. The Act enacts that all deeds, conveyances 

^31 leeward ^ ^ ^ 
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Tlie 

Bahamas. 


assurances in -writing or otherwise of lands, tenements, 
goods and chattels, whatsoever, are declared to be 
null and void as to creditors unless the part}^ or parties 
to whom the same is made make it appear by legal 
proof that he is actually and hona fide purchaser for 
valuable consideration really paid or secured without 
anj^ com, or for other valuable consideration in law 
according to the laws and statutes provided and made 
before the settlement of this Island in such cases. 

6. There is an Act corresponding to the Statute 
of Frauds. 


7. Merchant Shipping Act 17 and 18 Viet., c. 108, 
amended by 18 and 19 Viet. c. 91 ; 25 and 26 Viet, c.' 
63 is made applicable to this colony. 

The Historical documents relating to the 

Bahama Islands are compiled by Harcourt Malcolm ^ . 

1 . The Common Law and certain parts of the Statute 
Law of England are extended to the Bahama Islands. 
40 Geo. Ill c. 2 declares how much of the laws of England 
is applicable within this Island (1799 A.D.). The general 
rule is that the Common Law of England, in all cases 
where the same hath not been altered by any Acts or ■ 
Statutes hereafter enumerated, is ol right and 
ought to be in force. 


The Doctrine of Consideration is in full force in this 
Colony. 

\ Imperial Statutes in force here contains 

the folio-wing statutes among others as binding ; 13 Tflli?: 
Ch. 3 ; 27 Elis. Ch. 4 ; so the law as to fraudulent con- 
veyances is exactly the same as in England. 

The Bankruptcy Acts and Statute of Frauds apply 
to this place. Verbal promises are. not suffieikt 
evidence of the continuance of any contract unless it be 
mwritmg. (10 Geo. IV c. 8.) 


*See St-ark’s History mid 
Guide to the Bahama IslancS, 
Boston, Mass, 1891 ; The 
Bahama lalands (Geographi- 
eal Society of Baltimore, ed. 


by G. B. Shalluek, New York, 
1905). Laws of the Bahamas, 
1795 to 1899, by Sir O. D. 
Malcolm, 1901, with index. 
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Composition with creditors is also regulated by 
Statute 33 Viet. c. 13. 

3. Sale of Goods Act, 4 Ed. VII c. 37 (1904), is based 
on English Sale of Goods Act, 1892. 

Conveyancing Act, 9 Ed. VII (1909), also is based on 
English Conveyancing Act. 

Bills of Exchtoge Act is contained in 2 Viet., c. 4 ; 
22 Viet. c. 17 ; 44 Viet, c., 7 ; 55 Viet. c. 5. 

Voluntar^r settlement can be avoided. Any settle- 
ment of property made by a trader not being a settlement 
made before and in consideration of marriage or made in 
favour of a purchaser or incumbrancer in good faith and 
for value or a settlement made on or for the wife, or 
children of the settlor, of property which has accrued 
to the settlor after marriage in right of his wife, shall, if 
the settlor becomes bankrupt within two years after the 
date of such settlement be void, etc. This is copied 
from the English Act of Bankruptcy, section 47. 

Barbados . — Consolidation took place in 1893. 

The Common Law is the basis of Statute Law here. 
The colony of Barbados was founded by British settlers 
in 1624. Chares I. gave a charter and confirmed it in 
1652. In 1666 an Act was passed for better ascertaining 
the laws of this place. 

The law consists of the Common Law of England, 
Imperial Statutes before 1652, and local Acts. The 
Common Law of England is the Common Law of this 
colony m all matters affecting the rights relating to 
contracts and property, whether in equity or at law. 
The law is substantially the same as it is in England in 
Courts of Equity and Common LawL The Doctrine 
of Consideration is infull force. 

1. The Statute of Erauds was copied from English 
Statute by the legislature in 1762. 

^ The Laws of Barbados are Britwh Mmpire m Amenoa, 
contained in six Volumes, 1741, by Oldmixon. The 
1667—1893. History Quarterly Journal of the Geo^ 

of the Barbados^ 1657, The grapMeaf Bomefyt Loadom 


Barbados.^ 



Bermuda 


28S the doctrine oe consideration. 

Tfie Merchant Shipping Act applies to this colony. 

The Chancery Procedure is precisely what it is in 
England and Common Law Procedure is based on Com- 
mon Law Procedure Act. 

2. Voluntary settlements wiL be set aside by credi- 
tors. The law is substantially based on 13 Eliz c 5 
and 27 Eliz., c. 4. . ’ 


3. Act of Bankruptcy (1892) No. 3. 

rill of EschangCj No. 7 of 1893, sec. 30, deals with 
presumption of value and good faith. 

5 Bill of Sale No. 1 of 1893 


6. Bond given for gambling is void. (Act ,5 of 1891, 

see. 12.) All notes or securities given for money or other 

valuable thing won by gaming or for repaying any 
money lent for gaming shall be void. Conveyance will 
be void when consideration is money won by gaming. 

Any person losing and paying five pounds by playing 
and betting may within three months sue for arid recover 

the same with costs by action of debt. 

If the person losing such sum will not sue for the same 
any other person may recover the same and treble the 

value thereof with costs, section 13. 

/ . Promise to pay debt of another must be in writing 
byActofl762. ^ 

8. Merchant Shipping Act, 1891 (45), reciuires certain 
agreements to be reduced to writing. 

9. Pawnbrokers Act 1885— (4). 

k of Bermuda was consolidated 

and codified from 1690 to 1902 by Reginald Grey. 

, The Common Law of England is the Common Law 

, ^ r Statute Law consists of English 

statutes applicable to circumstances of the colony and 

™ I*- in to, is of 


I. ■ , hr ' • , 

not be avoided if they are bona 
may Toluntary : 


Conveyances wiU 
even tbotigli 
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27 Eliz. c. 4 if registered within six months. (Act No. 2 
of 1896.) 

Fraudulent conveyances of real estate are void. (Cre- 
ditors’ Act No. 2 of 1787 ; and Court of Bankruptcy 
Act 1876.) 

Conveyancing Act 1845, section 2, enacts that property Deed, 
may he conveyed by a deed without delivery of 
possession. 

Persons not party to a deed may take benefit under it 
as under deed Poll, Conveyancing Act 1845, section 9* 

The word grant in a deed does not create warranty or 
implied covenant. 

The Merchant Shipping Act is copied from English 
Statute, 

There is also the Trustee Act of 1876. 

British Honduras . — This place was acquired partly British 
by cession in 1670 and partly by settlement. The Honduras. 
Common Law of England and all statutes of Imperial 
Parliament in abrogation or derogation or in any way 
declaratory of Common Law of England are in force in 
this colony so far as the local jurisdiction of the Court 
and local circumstances reasonably permit 1. 

.Section 6 enacts that Imperial Statutes relating to 
Bankruptcy are excluded from operating in the colony ; 
also those regulating any trade, profession or business. 

The Consolidated 2 Laws came into force on 16th 
December 1888. By virtue of Ordinance (VII of 1888) 
before this date the Common Law of England had been 
adopted. The Consolidation Law supersedes all pre- 
vious Colonial Statute Law. A list of Imperial Statutes 
made apphcable to this colony is appended to the ^ ^ ^ ^ 

volume quoted. 

The Bills of Sale Act 1878, and the Judleature^ Act 
1873, are made applicable. Thculawis ot English origin. 

Volume XI, 1889. 

^See Gons(Md(Md Lems 
1888,"eh,>7,:'S. 3.' / ( 

'■ ' ' ' , ■■ '■■■■' ' 7 . . ' , ' ■ ' ^ 


"^The ConsoU^ted Law of 
1888. Proceedmgs of Hhe 
Boydl ^Geographical Society, 
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A contract for the sale of goods for £10 or more is 
required to be in writing. 

Gambling securites are void. 

Promises or agreements by parol must be reduced 
to writing and signed. 


Bona fide purchaser of goods fraudulently removed is 
protected. (Part X, Ch. XXII, sec. 21.) ^ 

Part IV, ch. 7, deals with the application of English 

Law. Law and equity must be administered concur- 
rently. 

Wiienever it is declared that the Common Law of 
England or any Imperial Law shall extend to the colony, 
the same shall be deemed to extend thereto, so far as 
the jurisdiction of the Court and local circumstances 
resonably permit. The statutes of Elizabeth on frauds 
of creditors and purchasers are in force. 


Ordhianee of 1901 on Bankruptcy. 

Eraudulent settlements can be set aside : 

(1) In the case of a settlement made before or in 
consideration of marriage where the settlor is 
not at the time of making the settlement able 
to pay aU his debts without the aid of the 
property comprised In the settlement. 


In the case of any covenant or contract made in 
consideration of marriage for future settlement 
on or for the settler’s wife or children of anv 
money or property wherein he had not at the 
date of his marriage any estate or interest (not 

S TZ of his 

wife). II the settlor is adjudged bankrupt, 

compounds or arranges with his creditors aiid 
It appears to the Court that settlement, co- 
venant or contract was made to defeat or 
delay creditors or was unjustifiable having 
regard to the state of the settlor’s affairs at the 

time it was made, the Court may refuse or sus^ 
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: British Columbia — By Ordinance No. 7 of 1867 to British 
establish the general application of English Law 1 
the Civil and Criminal Laws were made applicable as 
they existed up to November 19 of 1858 and so far as 
the same are not from local circumstances inapplicable. 

The doctrine of Consideration is fully applied here. 

Revised Statutes of British Columbia were published in 
1897. 

British Islands in the Western Pacific — There is a British 

- IsTfuids iiT 

difference in the law about voluntary conveyances. Western 
They are valid if registerd (Land Registry Ordinance Pacific, 
of 1897, Ch. Ill, sec. 44). No conveyance, grant, 
lease, or charge which is executed in good faith and, 
duly registered in proper Land Registry Office shall 
be, by reason of the absence of valuable Consideration, 
void, frustrate and of no effect as against such purchaser 
or his heirs. (Fraudulent Conveyances Act, Ch. 86.) 

There is no collective edition of regulations published. 

The Common Law of England under the authority of 
the Pacific Order in Council, 1877, applies to all non- 
native subjects in the British Solomon Islands and 
Gilbert and Ulice Islands Protect or ate. 

The -law consists of native law framed by council and 
under the provisions o. the Pacific Orders in Council 
(1877, sec. 22 and 1893, sec. 20), the law in force in Eng- 
land is in force. So the doctrine of Consideration pre- 
vails, subject to native laws. There is no other statute of 
any other colony in force. 

The FalUand Islands~% Viet. No. 13 
the settlers to make and delegate powers vested in Her island^ 
Majesty. 

Ordinance 10 of 1853 constituted a Court of 
magistrates and conferred upon it powers and 
jurisdiction exercised by the Court of Queen s Bench, 

Common Pleas, Exchequer, Quarter Sessions, Oyer and 
Terminer. On 25th February, 1892, Letters Patent were 

Statutes of British Colufyihia^ 1201, •' ' " 



The Gold 
Coast, 


Gambia. 
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issued declaring these settlements to be colonies of 
Great Britain. The Statutes of the United Kingdom 
apply by virtue of Ordinance of 1898. 

The Gold Goasi— Ordinances for the Gold Coast were 
published in 1895 by order of the Government. 

The Common Law of England, as it existed on 24th 
July 1874, was made applicable in this colony. 

Ordinance No. 4 of 1876, sec. 19, enacts that native 
law and custom not repugnant to natural justice shall 
apply between natives specially in matters of marriage, 
tenure of real and personal property and inheritance. 
It follows that the Doctrine of Consideration obtains 
in the colony. The Statute Law consists of Ordinances . 
There are no statutes of Imperial Parliament applicable 
to this place. 

Ordinance 10 of 1894 enacts Bills of Exchange, 
consideration for a bill may be constituted : (a) by any 
consideration which will support a simple contract. (6) 
By an antecedent debt or liability ; such a debt or liabi- 
lity is deemed valuable consideration whether the bill 

is payable on demand or at a future date. 

The rules of Common LaAv inciudiii]: Law Merchant, 
save in so far as they are inconsistent with express 
provisions of this Ordinance, shall continue to apply to 
Bills of Exchange and Cheques U 

Gumbict The Common Law of Gambia is the Common 
Law of England. As early as 1618 English merchants 
settled there and Common Law was in use. 

In 1888 Gambia became a separate colony 2 , 

The BiUs of Exchange Act of 1882 applies to the 
colony. The doctrine of Consideration is in force. In 
protected territories where the majority of the 

’Sarah I'aati, Law Report “Gambia Protectorate Ordi- 
of Decided Oases on Fanti nance, 189i, secs. 26, 27. 
Customary Law, 2na edition, ]inp6rial Consolidation Act of 

1904. 1861. 
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population is Mahomadaii tlie customs are based on the 
precepts of the Koran. 

Gibraltar — ^The Common Law of Gibraltar is the Gibraltar. 
English Common Law. In Jephson v, Riera (3 Knapp’s 
P. C. Reports 150) discussion about the law ]prevailing in 
this place is given. 

The Statute Law consists of Imperial Statutes, Orders 
in Council and Local Ordinances. Various charters 
were granted ^ . The law is of English origin. 

The Law of England as it existed on 22nd August 
1867, was declared in force in Gibraltar. 

The English Law of Contracts is in force ; e.g., Bills of 
Exchange No. 9 of 1907 ; and Bankruptcy Order in 
Council, 20th November 1894. 


Grenada — ^The Common Law of England is in force Grenada. 
Hence the English Doctrine of Consideration is appli- 
cable to the placed. 

Lcibuan — ^The Common Law of England prevails. Labuan. 
The island was ceded by the Sultan of Bruner in 1846 
and became a crown colony. Indian Codes are adopted 
partly. There is no code or enacted law of non-British 
origin. The Doctrine of Consideration prevails 


Hong Kong—TOQ Island of Hong Kong was ceded Hong 
to England by the Chinese m 1841. Kong 


The law in force consists of the Common Law of 
England as it existed on 5th April 1843, except so far 
as that law is inapplicable to the local circumstances of 
the colony or of its inhabitants. Supreme Court 
Ordinance 1893, sec. 5 and Statute Law. 

1. The doctrine of Consideration appMes in Hong 
Kong, Pawnbrokers Ordinance No. 1 of 1860. 

^Gibraltar Laws, p. ^Ordinances of Hong Kong, 

503- 3 ^ol^* 1904. 

^Lams of Grenada, 1875. 
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Ordinance No. 1 of 1884, section 2, was passed to amend 
the Law of Trade and Commerce and it is declared that 
Consideration for gurantee need not appear by writing. 

Ordinance No. 3 of 1885 consolidates law relating to 
Bills of Exchange and sections 27 — 30 deal with 
consideration in a negotiable instrument. This is 
copied from English Law of Bills and Notes . 

2. Bills of Sale, Ordinance No. 7 of 1886, is based on 
English Law. 

3. For matters relating to gambling, see Ordinance 
No. 2 of 1891. 

4. BankruiDtcyi is dealt with by Ordinance No. 7 of 
1892. 

Voluntary settlements will be avoided if any property 
not being settlement, made before and in consideration 
of marriage or made in favour of a purchaser or incum- 
brancer in good faith and for valuable considera- 
tion or made on or for the wife or children of the settlor 
of property which has accrued to the settlor after marriage 
in right of his wife, shall, if the settlor becomes bankrupt 
within two years after the date of the settlement, be 
void against the trustee in bankruptcy and shall, if the 
settlor become bankrupt at any subsequent time within 
ten^ years after the date of the settlement, be void 
against the trustee in bankruptcy, unless the party 
claiming under the settlement can prove that he was at 
tte a,, of making the Mttlemeot .He to IlTht 
debts without the aid of the property comprised in the 
setitlemeiit and that he interest of the settlor of such 

property had passed to the trustee of the settlement 
on the excution thereof. 


marwL°°f Contract made in consideration of 

wfeor cMdSrftf r settlor ’s 

had nuf f an^y .money or property wherein he 

d not, at the date of his marriage, any estate or interest, 

=Cf. 46 and 47. Viet. ol. ^ 2 , see. 47. English Bankruptcy Act. 
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whether vested or contingent, in possession or remainder, 

not being money or property of or in right of his wife 

shall, on his becoming bankrupt before the property 

or inoney has been actually transferred or paid pursuant 

to the covenant or contract, be void against the trustee 
m bankruptc}^. 


Settlement shall, for the purposes of this section, in- 
clude any conveyance or transfer of property i . 

iu^os-The Common Law of England applies here. It La 
was mtroduced in 1876 when Lagos and the Gold Coast 
were erected into a colony called the Gold Coast Colony 
In 1886 Lagos was separated from the Gold Coast Colony 
and the law in force on the Gold Coast was to apply in 

e oonj of Lagos. Oi’dinancelSTG, sec. 19, enacts that 

native laws^ and customs “ not being repugnant to 
natural justice, equity and good conscience, not incom- 
patible either directly or by necessary implication with 
any enactment of the Colonial Legislature/’ are to apply 

in causes and matters where the parties are natives of 

the colon, end - .!«, in 

!b/r^ Europeans where it may appear to the court 
that substantial m]ustiee would be done to either party 
by a strict adherence to the rules of English law.” The 
statutory law consists of law passed by legislation and 
the statutes of general application in force in England. 


gos'^ 


Lsevjard Islands— Gommon Law is the basis nf t 

Statute Law. All the islands were acquired by settle- 
ment except Donirdca^. ^ 


^ The existing laws of England were applied to Domi- 
nical by Royal Proclamation of 7th October 1763 

The Common Law of England prevails by settlement 
and adoption. Imperial Acts apply to the cdony. Acts 
and Ordmances of the Federated Colony from 1798 and 
by subsequent Acts and Ordinances of the presidencies 


^ Sale of Goods Acfc, Ord£ 
nance l^-o./: of 1896. Merchant 
Shipping Ordinance, No. 10 
of 1899 

^ Oollectioji of Laws of LugoSj 


by Gsorge Stailard and Rich, 
ards. 

^ ® Acts of Leeward Islands 

froni l872 to 1885. 

•^Acts of Bommica, 1858. , 





Newfound- 

land,'^ 
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thereof, both before and after the Second Federation of 
,1871, under the Imperial Leeward Islands Act of 1871 
(34 and 35 Viet. No, 107), so far as applicable to the 
conditions of the colony by settlement in the seventeenth 
century and by adoption i . There is no code or body 
of law of non-British origins. The Doctrine of Con- 
sideration prevails, 

- Jamaica— The Common Law of England was intro- 
duced in 165S. It has been held that Jamaica is a 
settled and not a conquered country. In 1655, the 
original colonists brought with them the Statute Law 
of England which was made applicable to them accord- 
ing to circumstances of the place. In Jaquet v. Ed- 
wards, decided in 1866, it was held by the Supreme 
Court that Greo. II e. 1, sec. 22, which enacts that 
all such laws and statutes of England as have been at 
any time esteemed, introduced, accepted and received 
as laws in this island shall and are hereby declared to 
be laws of this island for ever.” There is no code or 
law of non-British origin. 

In 1889 a collection of laws applicable to Jamaicq,' 

was published by government authority. There are 
selected statutes also ^ . 

Bills of Sale No. 27 of 1867 based on English Bill 
of Sale Act. 


Bankruptcy Law is No. 33 of 1879. 

Voluntary settlement will be set aside by creditors 

for they are not hornet and for value. 

Newfou7,dTundr-The ' Common Law of the colony is 
the Common Law of England, introduced by colonisa- 
tion and settlement of the colony. The doctrine of 
Consideration is in force. “ 


^Terrxng, Colonial Lm, 

p. 8 , f 

®Aiisoii, Caw of Coi^titutioTh 
and Custom, v|)l, jjj 

pp, 60 -^ 68 . J 


Digest of Lems of Jamaica, 
byJ.Miuot. 

'^Chitty’s are of 

practical utility. 
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The Statutory or Enacted Law of the colony consists 
of the Acts of the Colonial Legislature which met in 
1833 for the first time. The local legislature has copied 
Imperial legislation as far as possible. There is no law 
which is not of British origin. The consolidation of 
the laws of this colony was carried out in 1892. 

Sierra Leone — -The Common Law of England |)re- Sierra 
vails. In 1799* a charter was granted to a company 
known as the Sierra Leone Company 2. The Statutory 
Law of the colony Ciinsists of Ordinances based on the 
law of England. 

Straits Se/iUemeM—^She Common Law of England as straits Set- 
it stood in 1826 is the Gommon Law of this place. It tlement, 
was so decided in Ghoa Ghoon Neo v. Spottiswood, 
approved in Ong Chong Neo v. Yeap Cheap Neo^. 

There are particular laws applicable to Hindus, 

Christians, Parsis, The Statiite Law consists of the Acts 
of the Governor. English laws are followed. There 
are Acts relating to Conveyancing and the Law of 
Property Act of 1886, Bills of Sale Ordinance 1886, 
Bankruptcy Ordinance, 1888, Mercantile law is English 


The collective edition of Ordinances was published 
in 1867. 

Penang— Thjd law of England must, having regard to Penang, 
the Royal Charters of 1807, 1826, 1855, be taken to 
be the iaw of so far as it is applicable to the 

circu instances of the place, and modified in its appli- 
cation bv these circumstances. Hence English statutes, 

•.I* . 

which are quite inapplicable in their nature, do not pre- 
vail in Penang and are not introduced along with the 
general law of England. The law now in force in the 
Straits '.Settlenient;; onsists'bf ■(!) the 'Common /Lawypf. 
■England ,as' it'rwas' 'iiL^';1826 nnd '■ v(2)'. ';s|)ecial :'■, statutes:,,y;,::;,:,.;^ 

■ applicab',^ to. particular races 'and oreeda^- ; 

■ , ' :,8wrm'':Leo^re, ■ ed.;of:;'I893,': ■492— 49:5,; ..." ' ..'v,' 

. by E.';B.'Pmkett* ; "Per, Sir , 

■■.".■.4 'Clark; d: ■■ Odtomal .'■■ ■■ 
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was passed by Ordinance XII of 1886. Section 6 
enacts that a bill will be void under certain circum- 
stances imless it be attested and registered. Bill of 
Sale given by way of security shaU be void if amount 
secured be less than one hundred dollars. 

Mercantile Law is to be observed in all commercial 
matters by Ordinance 8 of 1880, section 24. 

_ By Gaming Ordinance V of 1888, the sale of 'ottery 
tickets is void. Section 9 of that Ordinance enacts 
that any money or money’s worth paid or deposited 
for or in respect of any event or contingency or in 
respect of the purchase of a lottery ticket shall be 
recoverable as money had and received to or for the 
use of the person from whom the same was received. 


Certain contracts are to be reduced to writino' 

The Pawnbrokers Ordinance of 1872 was amended 
by Ordinance 11 of 1889. 


Jttlement avoidance is dealt with by Banki'uptoy 
Ordmance ll of 1885, sections 43-^7. This is based 

lot “0 

prerails in aU comineroial mattore 
^9. Thus th, D^ttino of Oonsidor.tion TL flu 

PortSillMr" ““ 

18-4. The English system of law prevails but cus- 
tomary land tenure is retained. That tenure of land L 
Mahomedan land tenure as received by the Malays 

ST tT “ P« »f Asab Si 

on. The land is held from the Crown under the 

Australian Oolxmes—Mi thp Ano-f ]• i ' 

bolnng to tb, Ota ofolTonS aoSS 
or occupancy. Xew South Wales was acquired by 
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settlement ^ . The common soiu’ce of law in the 
Australian Colonies consists of law of Eln<^land at 
the date of settlement. It has been the accepted 
view that, if an uninhabited country be discovered 
and planted by English subjects, all the English 
Laws then in existence are immediately binding 
on the English^ subjects 2 . Bub this, writes Black- 
stone^, means ‘that colonists carry with them only 
so much of the law of England as is applicable to 
their own situation and the condition of an infant 
colony. The law of England includes : 

(1) Statute Law and Common Law. 

(2) Acts of Parliament which are made applicable 
to the colony. Lewis'* writes; “ Only those 
Acts by which Parliament intends to bind 
the colony, whether those Acts were passed 
before or after the settlement of the colony 
will be in force. 


(3) Crown orders or regulation. 

1-he Oootiine of Consideration, therefore, is fully 
applied in Australian. 

The Commonwealth of Australia was formed 1st 
January 1901, under the Commonwealth of Australia 
Constitution Act, New South Wales, Victoria, South 
Australia, Queensland, Tasmania and Western 
Australia were the first six states which formed the 
Commonwealth. By Act No. 9 of 1905, British New 
Guinea (Papua) was included in the Common- 
wealth. 


All laws in force in England on July 25th 1S2S 
not ,vith Charters, Leto PaZt' 

OT Order in Gbuncil were made applicable to^he colony’ 
The Bill of Exchange Act, No 27 of 1909; seetion 32 
deals with consideration in a -bill. It follows the 


^Cooper V, Stewart, 1889, 
H App. cases, p. 286. 
^Salkeld41L 


**1 Com, 107^ 
Qovemtmnt of 

p, 201. 
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EngiishBill of Exchange Act, 1882. It enacts consi- 
deration for a bill to consist in valuable consideration. 

(1) It is constituted by (a) any consideration 

sufficient to support a simple contract, or {h) 
an antecedent debt or liability. Such a debt 
is deemed valuable consideration, 
whether the bill is payable on demand or at 
a future time. 

(2) Where value has been, at any time, given for 

a bill, the holder is deemed to be a holder for 

value as regards the acceptor and all parties 

to the bill who become parties prior to such 
time. 

(3) Where the holder of a bill has a lien on it, 

azising either fi*om contract or by implication 

of law, he is deemed to be a holder for value 

to the extent of the sum for which he has a 
lien. 


^ , Section 33. ( 1 ) An accommodation party to a bill 
IS a person who has signed a bill as drawer or endorser 
mthout receiving value therefor and for the purpose 
01 lendmg his name to some other XDerson 

(2) An accommodation party is liable on the bill to 
a Iiolder for value ; and it is immaterial whether when 
such holder took the bill, he knew such partv to be an 

accommodation party or not. 

34 ^ A holder in due course is a holder who 
has taken a bdl complete and regular on the face of it. 

Section P^Tty whose smmtn-r'o 

. to LTte" Jrp'LS 

thereto for value. ^mue a party 

^ The Marine Insurance Act, 1909, section 10, deals with 

avoidance of wagering or gaming contracts, cf Ena-Hsb 
Statute 6, Ed. VII c 41 seetior» A i? ■ ‘ 

M.rm. Imurance b, Ay of gatin! ”7 

yoid ‘ "■‘‘.y oi. gaming or wagermg is 
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Neiv South Wales — The Common La^Y of New New 
South Wales is the Common Law of England 2 . 

The Statute Law consists of : (1) English Statutes 

existing at the time of occupation, (2) laws and 
statutes in force within the realm of England 
in 9 Geo. IV, c. 93, and (3) other Imperial enact- 
ments made applicable thereafter. All laws in force 
in England oit July 25, 1828, not inconsistent with 
Charter, Letters Patent or Order in Council apply 
to this coion}^. It w^as so decided in Quan. Yick v. 
Hinds 5 (1905). There are Imperial statutes made 
apphcable to the colony and Acts of local legislature. 
The Doctrine of Consideration obtains in full force in 
this colony. 

Games and wagers : all contracts or agreements 
ryhether by parol or in writing by w-ay of gaming or 
wagering shall be null and void and no suit shall be 
brought or maintained in any Court of law or equity 
for recovering any sum of money or valuable thing 
alleged to be won upon any wager or which shall have 
been deposited in the hands of any person to abide the 
event on w'hich any wager shall have been made. Pro- 
vided ahvavs that this enactment shall not be deemed 
to ap|)iy to any subscription or contribution or agree- 
ment to subscribe or contribute for or toward aii}^ plate, 
prize, or sum of money to be awarded to the wminer 
or winners of an^r laviul game, sport or exercise. (14 
' Vict.No.9.) . 

Insolvenc}’’ 5 Viet. No. 17, section 6, enacts that 
every ahenation, transfer, gift, surrender, ox delivery, 
mortgage or pledge of any estate, goods or effects, real 
or personal, by any person who at the time is actuaPy 
insolvent or who by such ahenation, transfer or gift 
shall be rendered insolvent, to any person t^ 
without valuable consideration shall he and is hereby 
declared to be fraudulent andTabsolutely void. 

■■ oiiverV ^ 

^Cooper Stuart, AustraSa 


w 
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New 

Zealand. 


Section 1 enacts that all alienations, transfers, gifts, 
surrenders or deliveries of any goods or effects, real or 
personal, made by any person after he has contracted 
any debt and within twelve months preceding the 
commission of any act of insolvency by him or preceding 
the sequestration of his estate as insolvent or preceding 
any time at which it shall be made to appear by proof 
that he was actually insolvent, to any person whatso- 
ever without valuable consideration shall be and are 
hereby declared to be liable to be set aside on a sum- 
maiy application to and by order of the Supreme Court 
at the instance of any creditor of the said insolvent 
whose debt was contracted or the cause of whose debt 
had arisen prior to the making of such alienations, 
transfers, gifts, surrenders or deliveries in so far as such 
creditor would thereby be prevented from receiving 
the full amount of his said debt. If any third party 
has purchased and acquired goods or effects for a just 
price or in satisfaction of a debt, the alienation cannot 
be set aside. 

The following Acts governing this are based on Eng- 
lish Statutes : Pawnbrokers Act, 13 Viet. No. 37^- 

Bills of Sale Act, 19 Viet. No, 2 ; Bills of Exchan o*e Act 
20 Viet. No. 30. 


New Zealand~The Acts of the Imperial Parliament 
passed before January 14th, 1840, are declared ap- 

pHcable to this colony (21 and 22 Viet. No. 2). Act 

No. 8, 1845, Act No. 1, 1854, Act No. 19, 1860, have 
also been adopted ha this colony. The Bankruptcy 
Act No. 12, 1908, IS based on the English Bankruptcy 
Act ; sections 75, 76, 77, 78, deal with the effect of 
bankruptcy on antecedent transactions. The Bill of 
Exchange Act No. 15, 1908, sections 27— 30, deals with 
consideration. It is also based on the English Bill 
of Exchange ^Act ; the Chattel Transfer Act No 21 

1908 ; the Money Lenders Act, 1908. 

Me^canS" W a oopy of EngUsh 

’Pawnbrokers Act, No 141, Act, No. 178, 1908 
1908; Shipping and Seamen . 
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The Bankruptcy Act, Xo. 12, 19US, section To, 
declares when settlement will be void in the event of 
bankruptcy. 

With the exception of section 92 of the .Judicature 
Act of hTew Zealand, the whole law of contracts jbV’ 
deed or otherwise) in England applies to contracts in 
this dominion. ^ The Doctrhie of Consideration is the 
same as in England. The Statutes of 13 Ehz., e. 4; 27 
Ehz., c. 5, applj’ to New Zealand. 

The deed does not require sealing but must be signed 
by the party and attested by a witness who must'also 
add his occupation and address. Defective voluntarv 

trusts will be set aside as in Eiigiish Law and rules of 
equity apply. 


75. settleiiieiit of property^ not being a settle- Effect 


of 


iiieiit .made before and in consideration of inarriac^e, Ba.iikruptey 
or made in favom- of a purchaser or incumbrancer'in denttoS'- 

good faith and for valuable consideration, or a settle- actions * „ 
iiient made on or for the wife or children of the settlor 


of property wLich has accrued to the settlor after 
marriage in right of his wife. — 


{a) shall, if the settlor is adjudicated a bank- 
rupt imder this Act wdthin one year after the 
date of such settlement, be void as against 
the Assignee ; and 


(5) shall if the settlor becomes bankrupt at any 
subsequent time within tiiree year.s after the 
date of the settlement, be void as against 
the Assignee, unless the parties claiming 
imder such settlement prove that the settlor 
was, at the time of making the settlement, 
able to pa^^all his debts without the aid of 
the property comprised in siich^ settlement, 
and that the interest of the settlor in such 
property passed to th« trustee of such settle- 
inent on the execution thereof. 

^ Extract from the Bmi^mpicy AM, 1&08, Kew Zealand 
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‘‘ 76. (1) All Assignee may, by summons, apply to 

a Judge in any case in which a husband has, within two 
years before the date of adjudication, erected buildings 
upon or otherwise improved land of his wife, or has 
purchased land, in her name, or provided money to 
purchase land in her name or on her behalf. 

(2) The Judge may, upon hearing such summons, 
ascertain the value of the improvements, or, the amount 
expended or paid upon or for such land, by or on behalf 
of the husband, and may order the wife to pay tlie 
amount so ascertained to the Assignee. 

(3) 111 case the wife fails to comply with such order, 
the Judge, by the same or a subsectuent order, may 
direct the ilssignee to sell such land with the improve- 
ments thereon, or a sufficient part thereof and to con- 
vey or transfer the same to the purchaser ; and the 
Judge may make all vesting or other orders necessary 
for that purpose. 

(4) The Assignee shall retain the whole or so much 
of the amount so ascertained as is sufficient, alon^ with 
any other assets in the estate, to pay twenty shillings 
in the pound to the creditors of the husband, and the 
whole of the balance of such proceeds shall be paid to 
the wife or for her benefit. 

(5) -On any such application evidence may be given, 
either orally or on affidavit, or partly in both such ways 
and on any appeal the Court may, if it sees fit, allow 
further evidence to be adduced. 

(6) The costs of the proceedings shall be in the dis- 
cretion of the Judge, 

/7. The provisions of the two last preceding 
sections shall, ^mutatis nmtcmdis ^ who 

is adjudicated a bankrupt, and in any such case the word 
husband ’ shall be read as ‘ wife,* and the word ‘ wife * 
shall be read as ‘ husband V* 
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‘‘ 78. Any covenant or contract made by a debtor 
in . . . consideration of marriage for tbe future 

payment to, or for the settlement upon or for his wife 
or children, of any money or |)roperty wherein he had 
not, at the date of his marriage any estate or interest, 
whether vested or ... . contingent, in posses* 

sion or remainder, and not being money or property 
of or in right of his wife, shall, upon his being adjudi- 
cated a bankrupt before or within three months after 
such property or money has been actually transferred 
or paid pursuant to such contract or covenant, be 
void . . against the Assignee.’’ 

“ By section 2 of the Act, the term ‘ settlement’ 
used above includes any conveyance or transfer of 
property.” 

“ Section 92. An acknowledgment in writing by 
a creditor, or by any person authorised by him in writing 
in that . . behalf, of the receipt of a part of his 

debt in satisfaction of the whole debt, shall operate 
as a discharge of the debt, any rule of law notwith- 
standing.” 

‘‘ An Act to consolidate certain enactments of the English 
General Assembly relating to the adoption in New 
Zealand of certain of the laws of England and of the 
Acts of the Imperial Parliament. 

“ Be it enacted by the General Assembly of New 
Zealand ^ in Parliament assembled, and by the authority 
of the same, as follows : — ' 

“ 1. (1) The short title of this Act is ‘ The English 

Laws Act, 1908’. (2) This Act is a consplidation 

of the enactments mentioned in the Eirst Schedule 
■ hereto.'; ' ■ „ ■ 

‘ ‘ 2 . The laws of England as existing <»n the four • 
teenth day of January, one thousands eight 
and forty, so far as apphcable to the circumstances^^^^^^^^^^^^^^^^^^^^^^^^^/" 
of New Zealand, and in so far as the same were in 

^ fmm the Jti^iccttuT& 19Q8» Kew Zealand* 
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ill New Zealand immediately before the eommencenieiit 
of this \ot. shall be deemed to continue in force in 
New Zealand and shall continue to be therein applied 
in the administration of justice accordingly . 

-Provided that the laws of England relating to 
usury- existing as aforesaid shall be.cleemecl not to 
have’ extended to or been in force in New Zealand at 

aiiv time. 

% ■ 

- rl. The Imperial Acts cited in the Second Sched.ule 
1 1.1 -r, fir the same were hi force in New 

Zeaiaiici immecliately before the coinnieiicemeiit of ^is 
Act, shall be deemed to continue in force in New 
*Zealand and shall be apphed therem in the admini- 
stration of justice hi like manner as the laws leferred to 
in the last precedhig section are applied. 

British New Guinea became a separate 
possession by Letters Patent in 1888, under the British 
Hettlemeut Act of 1887. A portion of the Statute 
Law of Queensland is expressly made applicable to 

tills eoioiiy. 

'The 'Common LaW' of England was introduced by 
the C/Ourts and 'laws adopting Oi’dhiance (aiiiciided) 
of 1889 and Ordinance Xo. YI of 1899. The Doctrine 
of Consideration applies here 2 . 

The Pawnbrokers' ' Ordinance No. 3 of 1884 atid Bills 
'of Ex'change Ordiii'ance No* 13 of 1891, sectioiiN 27 30 ■■ 

deal : with consideration in a bill of exchange. 

liisoiveiicy '.Ordinance No. 29 of 1900j section 27, 
deals with fraiiduient settlements. In the case of a 
se'ttiement ' .made before' and in consideration of 
mariiage, whether the settlor is not at the time of 
making the settlement able to pay his debts without 
the 'aid .of 'tiiP' property 'comprise'd in the "settlement, 
or in case of anv covenant or contract made in 


^ Forme tiy' ■■ British' Hew . . laws .of this Coloiiy 

, , \ arnl contained: 'in, hve volnmes 

publishedki 1905. 


G'.nnea. 
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consideration of marriage for the future settlement or 
for settlor’s wife or children of any money or proxierty 
wherein he had not, at the date of his marriage, any 
estate or interest (not bemg money of or in right of wife). 

If the settlor is adjudged insolvent, or compound, 
or arranges with his creditors, and it ap)pears to the Court 
that such settlement contract was made in order to 
defeat or delay creditors or was unjustifiable, having 
regard to the state of the settlor’s affairs at the time 
it was made, the Court may refuse or suspend an 
order of discharge or grant an order subject to condition. 

Any settlement of property not being a settlement 
made before and in consideration of marriage, or made 
in favour of a purchaser or incumbrancer in good faith 
and for valuable consideration, or made on or for the 
wife or children of the settlor of iiroperty which has 
accrued to the settlor after marriage, in right of his 
wife, shall, if the settlor become insolvent within two 
years after the date of settlement, and shall, if the settlor 
become insolvent within ten years afterwards, be void 
against the assignee, unless the parties claiming under 
the settlement can prove that the settlor was at the 
time of making the settlement able to |)ay aU his debts. 

Any covenant or contract made in consideration of 
marriage for the future settlement on or for the settlor’s 
wife or children, of any money or property wherein he 
had not at the date of marriage aii}^ estate or interest, 
whether vested or contmgent, in possession or remainder 
and not being money or property in right of his wife, 
shall on becoming insolvent before the property is 
actually transferred or paid pursuant to the contract 
be void against the assignee, etc. . . , . , 

Provided this subjection will not affect validity of any 
settlement made in good faith and for value in favour 
of any person not having at the date thereof any manner 
of notice or knowledge of such>settlemeht having been 
made in contemplation or with any such intent as 
aforesaid . Settlement includes any conveyance or 
transfer of property or money , 
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There is no code or other body of law of non- 
British origin. 

The Common Law of England, as it prevailed on 2nd 
January, 1875, prevails in the colony (41 and. 42 Viet., 
c. 61). The legal relations between native Fijians 
inter se are governed by Native Eegulations. So 
Fijians inter se are governed by their ]ieculiar customs 
in matters of contracts. 

There is one volume of 1880 dealing with laws and 
ordinances of the colony of Fiji (new ed.), 1875—1905. 
The Bankruptcy Ordinance, No. VI of 1889, is based on 
English law. 

The Bill of Sale Ordinance No. Ill of 1879. 

The Bill of Exchange Ordinance No. 11 of 1891, 
sections 27 — 30, deals with consideration. 

The Doctrine of Consideration is applicable in this 
colony. 

Queensland . — ^The Common Law of England has been 
in force in this colony since 1859 when Queensland 
was separated from New South Wales and became a 
separate colony. 

The Statute law consists of : (a) Statute Law of Eng- 
land as it existed in 1828 as far as it was applicable to 
Australia (9 Geo. IV, c. 83, sec. 24) and so far as it is 
not altered or repealed by local statutes ; (6) ordinances 
and statutes of New South Wales up to 1859, so far as 
it is not repealed or altered by the Parliament of Queens- 
land. There is no law of non-British origin in this 
colony. The Doctrine of Consideration applies here. 

The Insolvency Act of 1874 (38 Viet. No. 6) and 
Amendment Act of 1876 (40 Viet. No. 12, seev 106) deal 
with avoidance of voluntary settlements , (the W'ord 
settlement includes conv eyance or transf er of property) . 
By section 109^ conveyances are deemed fraudulent 
unless jida or for value. 

'^QuBCfistcLTidi StcUutcSj S v'dlStf X»» 'W'oolcoolc* 
ed. by Alfred Pain aM John 


THE DOCTRINE IN BRITISH COLONIES. 309 

The following statutes are based on English law : 

The Pawnbrokers Act of 1849 ; The Bills of Sale Act, 

31 Viet. No. 36 ; The Bills of Exchange ; The Gaming 
Act, 1850, 14 Viet. No. 9 ; The Merchant Shipping Acts 
17 and 18 Viet., c. 104. 

South Australia, — The Common Law of England as South ^ 
it prevailed to 28th December, 1836, applies to 
this colony because it became a British province by 4 
and 5, William IV, c. 95. There was no express 
authority introducing the Common Law of England 
at the date of the foundation of the colony in 
1834^ . It is assumed that the colonists brought with 
them the Law of England as it was existing then in 
England. 

The Merchant Shipping Act (57 and 58 Viet., c. 60) 
is in force here. 

The following statutes are based on English law : 

The Bills of Exchange Act No. 4 of 1858 ; The Pawn- 
brokers Act No. 16 of 1852 ; The Insolvent Debtors 
Act No. 16 of 1860. 

Mercantile Law Amendment Act enacts that consi- 
deration for guarantee need not appear by writing. 

Victoria. — ^The Common Law of England is the Victoria. 
Common Law of Victorias. There are special Acts 
about the immigration of the Chinese and their 
condition of labour under the Pactory Acts. 

The Statutory or Enacted law of the colony consists 
of : (a) Acts of the Legislative Council of Victoria ^ ^ 

from 1850-1855, and Acts of the Parliament of Victoria 
from 1856 to the present time ; (6) Acts of Imperial 
Parliament in force by virtue of provisions of ^^^ A^ 

Geo. IV, No. 83, section 24 ; (c) legislation of Imperia! 
Parliament since then ; (<^) Acts and Ordinances of 
lative Council of New South Wales in force on 
1st, 1861. ' ; 

P^Terring on Lem EelcOing to ^ W Jm^eric^ Lmp^ 2n.d ed., 
the Colonies^ 0t 1. p. 14. p- 4. 

'2nd,' 
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Consolidation of the statutes took place in 1,890. 

The Doctrine of Consideration applies to this colony 
as in English la w. The InsolvcTicy .Act, 1890, section 
72, deals with avoidance of voluntary settlements. It 
is based on English law ; the word settleincnt includes 
anv conveyance or transfer of proi)erty. 

The liistriiin^^ Ae-t, 1890, sections 28—31, deals 
witli consideration in negotia,])]e iiistriunents. 

The following statutes are liasc^l on English law : 

The Pawnbrokers Act., 1890, 54 Viet. No. .1124 ; The 
8eanien/s Act, 1890, 54 Viet. No. 1139 ; The Mxyrehant 
Shipping Act, 10 th An gust 1854, 

Tasm.mia—By 9 Geo. IV, c. S3, sec. 24, tlie Law of 
Eng] and as it existed on 25th 4vd\% 1828, was made 
a].)plicable to th(^- colon)' ex(3ept. in so far as it was 
inconsistent with any Cliartei:', 'Letters I:’ateni:/ or 0"r(.ler 
in Council, 

There are Tasmanian statrites. 

The Doctrine of Consideration apidies in this colony. 

The following stat'utes are l:)as 0 d on Englisli law : , 

The Bankruptcy Act, 34 Viet., No. 32 ; The Bills of 
Exchange Act, 24 Viet., No. 4, sections 27-30 (considera* 
tion for bill) ; The Pawnbrokers Act, 21 Viet., No. 23. 

The Gami.ng Act, 55 Viet., No, 20, sec. 16, enacts 
that all contracts' (,)!* agreements, whether by parol or in 
writing, by way 'of gam.i"n.g or wagcvi’ing, and fill claims for 
money lent or advanced fo'r thc.^ |:)'urpose of gaming 
shall be null and void ; and no snit shall be brought or 
maintained in, any court of law or equity for recovering 
any sum of money or valuable thing alleged to be won 
upoii any wager, 'Or whitd'i shall have' been d.cposited in 
the hands of any person to abide, the event on which any 
wager shall Jhave bee,n made, provided, always,; that, this 
provision shall not be deemed to apply to any, subs-, 
cription or coiitribntioti or ,agreem,ent .to subscribe or 
contribute , for or', toward'^ any 'plate, 'prizie,, or sum, 'of 
money to bc' awarded tn the winner, of ''.any iawf nl game, 
sport, pastime orexeroisee 
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The Merchant Scaiuen Act, 23 Viet., No. 7. The 
Voluntary Conveyanecis Act, 189b, enacts that voliin- 
tary settlements if bona fide will not Ik^ ii voided 
under 27 Eliz., (di. 4 4die word eonveyance includes 
every inode of dis{)()sition mentioned or referred to In 
27 Eliz., o'r Real Pro|;)crty .Act. 

Western Ausjiralia.—ThG (J()iiimon l^aw of England 
is the Coinmon Law of this colon . it was introduced 
on the foundation of the colony in 1829. 

ddie eiiacteil law consists of ()iHliiianc<NS li'oin 18.12- 
1871 ; Acts of (joimcil from 1890 a, mi Acts ol i^irliariumt 
from that datce All statutes of tlic realm of a, gtmerai 
nature in fo.rcc on 1st dune, 1829, ta,ke effect lime 
except that Usury .Acts of thc.^ T’cslcral (:.;oim.cil. of 
Australasia ap|)!y. ddicre is uo or otlier iKwIy 

of enacted law of non Brit.isli origin. Tim Dociriiui 
of (y 0 .usi.deratio.n apiilics in. its full force. 'I’lie cd,itii.)U. 
of 1882 contains laws of the colony. 

Bills of Exchange, 48' Vint., .No. 10, sections 28—3 L 
deal with considc.ratio.n. for a bill. 

The following statutes are liasetl on ..Englisl.i law : 

The Bankruptcy ..Act, 1892, do Viet., .No. 32; The 
Bankruptcy Aiiiericlmcnt Act, 1898 ; Tln^ (h'wniug Act 


All strati; 


* 


() Geo. IV, us adoptad by 7 Viet.., 


PawiibrokeiM Act, 24 Viet., 7 ; iVmcud.ment was b.y 41 
Viet. 10; Tile Bill of f 5 a.k« Act. 00, Viet. 45. 

THE DDGTlllNB OE (K)NSlI)EltATl()N IN 
HlllTlSll FlUlTECriklllAdd^^ 

■The, Sudim . — llio Siida.ii ha^i bean uiulei' tlw! J'-diit SuOau ' 
occupation of England aiul Egypt .since 1882. 

The tendency is to adopt Engiiah Ijiw in incicantilc 
transactions The principles of the native coniincrcial 
code as regards bankruptcy wcks adopted by Proelaiua- 

tion of 29th May, 1000. 

' 

m 

ySudmv' Ooics and Otdi' '■/anxl ih§':Sudan; Comimrcim 
nances ; ,'Bndg^^ Oolandal mid .y Lmm^qftke l'FsfM,,ViiL XVI.I. 
FpTG^lyn : L oams ^ Lgyptbm' \ ■ --3riUsh\ Fomcsbwjw. und. ^ 

' Sudan; Tsi^^ Mmland, ■ 
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Tlie application of Ia, w is regu iated by Ordinance Isio. 2 
of 11)00. Tliat ()rclina,nce tlcdarcs how far custoniary 
and Ma.honiadan law will, apply. 8c;c. 3 enacts that 
where in 'any snit orotliei' |')roceeillr'ig in a ('’ivil Court 
any question arises regarding: (1) succession ; (2) inheri- 
tance ; (3) wills ; (4) legacies : (5) gifts ; (0) marriage; (7) 
div'orce ; (S) family .reh'itions ; (0) the eonstit'ution of 
■waqp, the rule of deeision sliaJl bi‘ : \(i) any custom 
a|:)plicab1,e to tl'ic |:)arties cjcmcerned, wlriiih i,s not contrary 
to j'ustiee, cepuity or good (;onHci(jnee a;nd iu,is 'not l,>y this 
or Jiny otlicu’ eiuictimait been alteiHal cr aiiolished and 
has not I)een deelai’ed void In' (^onqK^ irtit (tiitlioi’ity ; and 
{Ij) Miilujnuiiian hiw in, ■i*a;S(,‘s "wfir^re pia^rticjs Jire .Maho- 
maih::ins^ e,xcept in. m fa-r ^rs tha4. .law lias 'bi‘( 3 n modified 
l,)y si,icl:i c<.ist''om. In c.{i8C'« m.it pi’ovii.led for by sec. ‘1 
or a.ny' ot/her la'w f<',),r tin:' ti,me bei,ng in force th<j Co'urt 
sluill act acajording to jnsti.ee, e(,|nit.y a,nd good con- 
sci,ence. *'.14,10 8i'ida<n .Mal'U',m.'iada;n ^.Ljrw (''.‘ourts Organ- 
isation Eegu]a.ti,on iss'iied undei’ Order No, 1. of 1902, 
sec ' 8j is pitblislied. in 'tim Sudan (Jazetks No, So. 


8ee, 40 declares 'tliat the dcH,5isions i„>f the courts shall 
b(3 acco.i:dingto the lK,)ok,s on Personal Statutes (Ahwal 
8/mkdaJ), by tlie twi.) bo(,'„iks of Kac'lri 'PasIu,'noi',i, Eeul 
SlaliUkmid'WauJ^ and liyndrculars issued by tiie tlrand 
Kaxii as a g'uide to'Siiaria Judges. 

Tlicse cour'ts are Maho'tnadan: (Jourts, Tiieyd'urve 
j'iirisdietion in (p.:i.eBtlons relating to 'mai^riagtg, divorce,; 
g'nardi,anslii:p ami fa'mily relationship, if 'tlie. .|)lai,ntilf 
is a^-Mahon,iada,n,. ,lri otlier eases, I'lnless 'tlie parties 
■'inake''a deinaiul in "writing to a|ip.l,y Malic,)i:nadai,r','law 
thoIJo'urt is guided I'ly its notion ■of;justice, c^epnity,, and: 
good conscience P ^.l^'li.c wimds j i.i.stice, equity' am:l good;, 
conscience a..re'int(;:‘ri)reted to m,ear:i the English' 't.,lo.fnim)n ' 
and St|du,tedja'w ,ii'rf(.irce pit .the time, so .far as it is appli- 
cable 'tO' 'the ehcu install CCS of tlie ^pieoplc." -Thus' 'by, 
implication'', tlie English' . |,)octi‘in.o , of ■ ■Oonsideration 
applies in '''tho Budan.',' ,' 


■pOidinmiae:' Hct IDOii 
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A Bill of Exchange Ordinance was passed in. ,1909. A 
Barikrupt(3y Proclainatiori, was p^issed, 29th May, 1909. 
The Deeds Registration Ordinance, 1907, is not affected 
bv Court l^rotest^ Registration and A ciin inistration of 
Oaths Rules, passed 29tli June 1909. 


Omrrm. 


The Gonimon Law in Cyprus, so far as any Cyprus* 
system of CkiniiTioTi Law nuiy said to exist in tiie 
island, is the Cc)niinon Law of tin? Ottoman Empire, 
which is based on M^iliomadan h.iw. Maho:madan law 

was introdiKicd on the com'iuest of the island by the 

1 


The statute law of the island consists of the legislative 
enactments of tlie Sii premia Porter ^ofar as tlic^y were in 
force in Cyiirus ori IJtli fl'tily iS7B. Tlie administration 
of this isl^am.! was taken ovei* l)y the Britisli in 1878. 

From 13tli Novaniber 1882, legislation of the island is 
embodied in Ordiuaiwajs. 

The Cyprus Coui’ts of flusticag 0.rd(w 1,882 (as amended; 
in'1902), enaets t.hat OC;oman, law will a^irply t.o 'Ottoman 
Buhjects and Euglisli hm to ]^nglish stdijetdis. In 
Ottoman actions th,D , law^ of tlie t.:)ttoinan 

Empire, as altered or ■modille<'i by CJypnis Htatute law, 
applies. ‘.Iri Parapauo '’iL Hai;) pas, '1894, A. C,,t 165, 11)9, 
Lord Hobhouse said : When tlie Tutics eont|uered 

Cyprus that island had lieen nearly four eenturieH in the 
hands of' adherents of the Latin C^lliureh. Jdie tjon- 
querors did I'lot imfonai all Maliomadan tisages on tlieir 
.Christian suiijec^ts, but they alloived iic)n-M/UBBul,ma..ii 
sects to be governed by their own lawn in, c:liverB matters 
/connected with re'tigion and d'Oinestie life.''' ,dChnB''it iJ 
■•quite clear .that tlie .Doctrine of '('lonsirleration o,r' Gmaa 
does 'iiot obtain in Cyprus, and i,igreiiineiits are gove^ 


^medans;. .but when 'the parties aro not 'Mahomedans, 
the; contracts, are''' governed' by .English :'k^ .V'',;, v..' :: 




314 


THE DOCTPvIN'E OF CO'N'Si:DEIlA''riON. 


Summary. 


Statute No. 7 of 1886 [sec. 2 (1) ] and the Fraiidiilent 
Transfers Avoidance Act, 1886, cnac-t : — (1.) evei^y 

gift, sale, pledge, inortagage or otliei* ti’ansixvr oi* deposit 
of any moveable or iiiiinoverible i)ro|)Grty iiiadfi 1 )y a.nv 
person with intent to hinder or dohiy li is ci*(m liters, in 
recovering from him their debts, shal! be deeined fraudu- 
lent. (2) Every transfer or assigsiineiit of any |)roperty 
made otherwise than in exeliange for" money or other 
property of equivalent valiicj shall be deeined f raudulent 
for the purposes of this law, if it is made to any parent, 
spouse, child, brother or sister of tlie transferor or 
assignor, (3) No sale, moitgage, transfer or assignment 
made in exchange for the incniey or other property, of 
equivalent value, shall be voidable under the ]rrovisions 
of the law nnless the purchaser, iviortgiigee, transferee 
or assignee shall be shown to liaiVe accepted, it with 
knowledge that such sa-le, inoi'tgage or transfer was made 
with intent to dela}'" or defraud h is ci’editoi's. 

Section 3 (1). — Any gift, sale, pledge of any moveable 
or immoveable propert^y deemed to be fraiidulent will 
be set aside by order of the court, to bo obtained on 
the application of any judgment creditor. 

(2) No gift, sale, mortgage or otlier transfer of any 
property shall be set a.side except it shall have been 
made within one year next before thci oommenoement 
of action. This provision is based on the English 
statutes 13 Eliz., c. 5, and 27 Eiiz., c. 4. 

The Gambling Act, No. 10, of 1896, section 8 enacts 
that no person shall be able by any process of court to 
recover any debt or claim which shaill arise out of 
any lottery or gambiling transaction. 

Cyprus has a Negotiable Instruineiits Act, No. 5, of 
1886, based on the English Bills of Exchange Act. 

To sum^up the results of the Doctrine of Considera- 
tion as it s applied and accepted/ in the Colonies and 
protectorates ^of Great Britain : — 

The Doctrine is accepted and followed as it is in Eng- 
land ; but it is very difficult to say how far the technical 
rules which are the result of judicial decisions in each 



'iMiJi] :i„)0(jTj:i:i:N.i!: i,.n' :LiK:i,Tj:s:M; colonies. 




|]a\'(3 lieeii |•cga,r(l(.i(l as the current law in each 
place. l/,resuni,aJ,)ly the courts follow the rules of 
eqiihw and (..ionsc^ieiK^c; aai.d, this iiic;,vns tliat English 
rules of |)ra,ctice tind i)r()e(3(liii*c a-re called in. aid to 

give effect to tiio .just and i3,x[),r(‘ssod intentioii of the 
parties. 


jV a. 


in tile 


jIic laav (fi |4i'opei*(,y tJ:i,c doe,ti:i,tio is accc])t 
en.tii.ety ■, In.it lietxi again tiiie, in(.;,iden,ts of la.i:id te,Mn.rt 
must be Tim ol: (J(ii]:n:ii,oii I'javv' and, 

i'l\' a>i„H,l tlu,,,'’. ii( liciitii.]’t3 ,;:\,ct J.ias l,)een, a..do|)ted 
)ni,es, s(j f..lua‘(3 a,/r(,‘ no s(,:‘pa.i‘a.te ju;,i,'is(.iicti(.)ri.s, 
but iJ.ie I ules oi law an.cl (.Mjuiiiy a,'i'e lollowed a<s i,n. i:{!n.g- 
lish (J(.)urts and .lailcsol a.iul i'.*i‘<)(:,;e( fure aia,' ta;k.en, 

iroin aiiiiuad piaictice, as may Ihi seen from the constant 
refei’en(.,;e in !(», 


Tliei’e 

are s[>(H‘i,al vAeis |)asst„*d, i 

-vlncli arc^ bas(3 

d on 

Englisli 

slMtut{‘S. ( mmmca'cild ia-. 

V is (|uite 11 n 

iform 

and ific 

tmidcMicy i,s more a-nd moi* 

e to act 3 ( 3 [)t tlie 

.E.ng- 

lisll DOv3 

f^rine of (Jo[isi.(l(,a*;vti(.)ii on. 'bi 

.’Oad, lines. 




CHAPI’Elt V’l. 


COMPARISON OF THE DOCTRINE OF CONSIDERA- 
TION IN THE LAW OP ENGLAND AND 
THE UNITED STATES OF AMERICA 


liiigland 

■oimnon 


The general prineipie.s of the Coinmon Law of 
prevail in the Unittal SI,a.to.s of Aiwaica. i!y ( .u„u.u, 
Law is meant those maxims, niles and forms of proeeed- 
irigs whicJi ai (' noti <I(‘ri\'tMl from any written law hiit are 
the outcome of the dictates of n-ason and miture ; those 
maxiins consist of the nsa, .esand customsof thc^ Englisli- 
speaking race, lionian (’iwii Isiw is opiio.stal to (Jommon 
Law. Aljott in liis dictionary ih^crilies Common Ijaw 
to bo the rules in any (■(mtd.ry wliich are appliciable to all 
places as oi)pose,d to tiu' laws of iiny |iartieuiar ])lac!c. 
Blackstone Lsays the Common l^aw is Mie reason dealimi- 
by the light of experience in liuinan affairs. 

Ihe fraanei's^ol the Constitution of tlu^ llnited States 
of America laid it down as a ftinilamental ndo that 
trial l).y jury sliall be oliserved in suits at Coninion Law ■ 
they furtiier conteinplatisl tliat suits at Common Law 
were not to be contined to old and settled pr.Ku.edim^^^^ 
but were tt, be extended to cases in which h>gal rights 
wore to be determined in eontradistinction to e 

ancl aduiiralty jiirisdi<!ti()n. 

In hlngland the (loininon La-w has its origin In ancien’ 
customs, origimiting in .Vets of Ihirliament wlueh wets 
not reduced to writing. 1 f i,s f.H.uded on t lie wineiplei 
of jnstiec! which Blackstone calletl the ]K‘rfection o: 
reason. Sir Mathew Hale in the Prefai'c to 'Rolle’i 
Almdunwnf^ writes : “ The Common Law is not the 
product of the wisdom of some one man or society ol 
men m any one age, b«tof the wisdom, connsel, eipe- 
iienoe and observation of many ages of wise 
observing men.” 



BOCTEINE IN ENtlJ'/LSIl; AN’l,.) Am:'E11IOAN LAW 


^17 


The Coiniiioii Lnw hi the United Htates of Amerkui 
is iniide iir) of tlm (joiiuiH)]) Law of :Eiigland and of th(3 
ciistoins and usages vvldeli are pecnliai’ to tlie people of 
the United states . 'I^lie })idiicii|)lc of the ( 'oiirniori ijaw' 
of England are not to l)e (vxelnsiv(‘ly ap|>lie(l to another 
country or society ; Inrt o\eing to their iidierent (j uaJities 
of expansii)ility a.nd adaj)tl(>ility it is (|nit(^ |)ossil)le to 
appl}' theni in a mod Hied form to any otiier country, 
('ominon Ijaw includes general customs aiid particniar 
laws. In England it iiududes i iu' ^euvnil customs of tlie 
whole real in and also [iiirtieula i’ laws wiiicli iia \'e laau i 
incorporated in Uommon Law ; it ;dso inelmh^s Uliristi.i- 
Lord Ha.le sa,id : Qirii^ihmliy was jjai’t 

■•cel of the law of Ifngbind." in the I iiiitod 
States tlierc is a^ ililfereiuH? of ojiinion cm t-liis 
point. in some Bates flu' English j’ule tliat tlw 
(diristian religion forms [lart of tlie (Vmrmon I.aw 
is accepted ; while other States do nof, (aunp!c‘telv 
accejat the Uomnnm Law of ikiglaiui, ' c.g., Uniteli 
States E(Kleral (,’oui‘t, New York, Ikainsvivania., 
M:ais.siu;lvu.H(,vt,l.s, (‘(a. 'riic J^iiglish (ommoii I.!uv Ims 
been iiciuiiitcd vvltli txssei'vu.l'ion, Sloty ' .1. .sitid : “ 'I’hts 
ft)nvtn()iSljn\VM.)l' bbigliunl is t<» be taken in all re- 
spects to l)e tha t of A inerieai. ( inriineestnrs biuiugid, « it h 
them its general priiieijiles and elaiinetl (inau as tlieir 
birth rigiit, l)iit they brought Avit h them ajul adii])tc-d 
only that portion whic-li was ivp]>lieal>le to their eonili- 

said: “ t)nr English ii-neestors 
. « (liA'krninion Law. 
But it eaniio(il)e said tlnit tin' greiit. body of the ( ’oin- 
mun Laav of English statutes passed in aid of it, lias icre- 
vailed in the Colonies, lii'purted cases musti lie looked 
to, in order to <l(d;ermine the laxtent of adoption.’’ It 
has been held that there is no union of Church and tState 
in America. Tlie legislature liontrols exclnsively both 
temporal thirigs aiid Cinistiau institiitions'’aU(l t'iiore is 
no other system of religion fornung parl'of the Common 
Law. Law lias not given any sanotion to Clhristianity 
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in the United States. In iln* iioai-d of [<](lne,ation v;. 
Minoi*^ an interuiecilate view was iveld, vi::., that acts 
conducive to subvert the (jliristian faitii or acts whicli 
are calculated to bring ridicule and attacks on I'cligioii 
are t,eni[)oi‘al offences, hi Enghuid I.aw I\Icrcjhant is 
part of Coininon Law and tlie same is tlie case in the 
United States. 

* 

It follows tiiat tliere is no sucii Ihing as .\iii(‘ricau 
(Joininon. Law because sevc'ral Stat(;s of tlui hedei’al 
G()Vernment are (juite sovm-cigu and iiHlepeiKlent, 
having peculiar emtoms and hiws. 'Uio only wa,v to 
incorjiorate Coinuio i Iriw into (amli State, is legis-- 
lativc enaetiuenl. in the UnitiMl States v, Warreild 
C.^Iiase d. said. !1 ind(‘{.*d tlu' I nited States ean be 
supposed for a moment to liave a, Uoinmon Laav, it 
imist be of l^itigland : aiul it is im|}ossil>l(‘, io tr-ace wlicm 
or flow tlie system uais rnhjjjteti or iiiti'odiueed. d^luvrc^ 
is a grea.t and essimtiid <liversiiy in iho sul>j(‘cts Io 
which it isa|)plied and in the extent of its apjiheation. 
So thti (kviniuon Ijaw of each State is not the sajiie, 
Init thci ( ()muion Jjaw oi lijiiglaiiid is tlie law of eacli 
State so far an eaeli States lui'S a»(.'lo{)tet.], it.,’^ 

Broadly speaking thost:^ .hlnglisli St rtutt^s wlrich were 
passtai in England l)cforo tfie emlgra-tlo!i in Iblb still 
continue in aid or a.m<‘ndmeid, of tlie (kjuiinon Law, 
provided they arc not repugnant to tlie constitution of 
tlie 'United States and tlic^y form ;part of Common Law 




Caton (J. ^J, said*'': d^^he Jjaw Mernlnint first origi- 
nated in (uisto n *:i<iiiong eorumercial inen, wlio liy eoni* 
monconserit achiptecl sucrh ndes ami regulations iis tliey 
lonnd the,*! wants an I lU'eessities of suiinnuu’ee riHjiiiiaal j 
and as (ioinmei*ee was ext(‘nde(:l, it spixnid itself ovtn* the 
till it beeanU' as iiiii\''‘ersal as any |)riiu*i{)le of 
Crminion .Ijaf/. A,t' I'irst t'ln^ (Joiirt ixa:|i.ii;ri:a:l/'piH;>{:i:f to 'be 
given, till it became so"very si^milai* to (d^mmon Law that' 
onc^ cannot be 'distinguished from tl'ic^ other' till at las't 
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it merged in (Joiiiinon I'jaw. The presumption is that 
Common Law prevails in several States and the ^larty 
who denies its existence has to prove it as an ordinary 
fact. In ijonisiana tlie (l{)ininon Law of England has 
never been accepted ^ , The use of English teiininology 
is no ])roof of the use of English Common Law there. 
In Texas Engl ish (lom inon 1 jaw does not prevail because 
it was part of 'Spanish possessions 2 . Indian territory 
settled subjects of other nations than England is 
not subject to Common Law at all. In Davison v. 
Cibsoii'^ discussion arose as to thc^ ajyjilicablity of English 
Law. The parties were Indians. As a general rule 
one State will presume that Coinnion Law prevails 
in a sister State, but this rule will not go the length of 
assuming that English (k)irvnK)n Law is in forced . Prof. 
Eeinsch refutes the old view that the law of England, 
both Statuory and Common I^aw, was brought by the 
settlor's to the C()loiii(>s and so fjxr as ajrplicable was from 
the first fully enforced in all cases where local legislation, 
had not superseded the English Common La w . He holds 
that this view is not borne out by the facts of early 
colonial history Ireeaose simple codes were adojited as 
needs arose among the colonists and they in turn took 
the place of the English law . This is tr ue of New England 
Oolonies. In IC)36 in Massachusetts a demand 
wa.s made to the Govern rnent to make laws agreeable 
to the laws of (lorl^ Thc^ Body of Liberties (1641) con- 
tains a similar reqrrest. In the early records of Massa- 
chusetts the Scriptures were frecpicntly cited while 
English. Common, Law was regarded as illustrative of 
the law of God. In Connecticut and' New Haven a 
similar development is to be seen. New Hampshire 
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and Vennoni* have gi,veii gr("‘atf:T aiit;horit.y 1:0 'English 
Etatiitorv an<l (Virnnion liaw. Prof, iioinHC’li oonohifles 
that the |)roce:*is whic^h we may ea!l tJiiCM‘<:‘eep|;,ionc)f the 
English, C^c'innnon by the (V),lonies was not sosim]>ie 
as the k^gal theory wouid lead ns to assinne. 'While 
the gene,ral legal c*onee|)tions wf:‘re fr'ca‘iy yset'l, ttie early 
colonists c'lid not adop't the? t(a"'linit:;al i'!iic‘s of tlie C'danmon 
Law' of Eng.'iaiKl. In. „E('n'‘e|)angh a. l')i:*iaAvari% el:e., Rail- 
road Cod', :it was decideil that C't'irnrnon Law includes 
the general customs of the rt^airm and '|'iartl,cMd,ar laws 
which 'l)y evistom are useil by |)a.- 

|>artieidi,o’ t: 


’f tf«1} I'H* I* 


eonrrsj 


t « ,j 






inhabitants of pa!t;ie iihr 
Merchant also. 


i-ts. 


iiiei 
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The acc(r|;)ted view is tlnrt A,ets of f;'ri.rn.?irm»rtt pi'issCM'! 
■prior to '1607 in aid <ir asm^ndniimt of tlie Pormrioii liaw 
are part of the (.dnimon l.siw*b In flie majority of 
States only the Acts of l::*arlij'imimt pjisscsl |)rior to '1607 
are adopter,,!.,. ('„)th,ca’ States rc:‘e'kori n|:j t.o 4ih .'I'n'ly, 1776^ 
when thi^ l)eclaratit:m of I iicleperiileiiei:* was proelaimedj^ 
hecanse English .Aerts ilien eejised to la* liiral.ing in Ame- 
rican Sta/tes^L 

Tlie I'k)c‘t'rine of tAiiisi(lenitii;iii is ai'i in1.i*grid I'airt f:)f 
the (A) no lion 'Law of .E'nglariiiand it issi:* regitrried tii tlte' 
United States of Amm-itm. wit'll eortain tiioilifleations. 
Oonsidei’ation of a eoiiiraet* or deed, is that' wliieli 
the la'W regarc'ls as 'motive iir indmannent for n'lalctiig i,t, 
•LangdelH' ile:lines eiit'maleri:itii,iri of a iiri'imise asatlii'ng 
.given or do'i:ie fiy 'the |:irornisi*e .ii"i exe^hange for the 
■promiset' Abotf^s Imw desert ties ei,msidera- 

■tion as ar'niateri,a! canse 'which, .moves the |iarty to agree. 
Blit the Doctrines of CA'msicleratii,:® 'is^ niodifleil in, several 
pointsvin the 'law of the United States of Atiiarloa and 
is freed fro'in the 'highly teelniical rides ' of l,nglis'li' law. 
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In determining the validity of contracts there is a 
difference in the views adopted by the courts of different 
States of America. The general rule is that the law of 
the place of making the contract should determine its 
validity or invalidity loci contractus), but this general 
rule is departed from. 


Colorado, Indiana, Maryland, Massacliusetts, Ten- 
nessee and West Virginia allowed the law of the place of 
the contract to govern the dispute ; while Alabama’ 
Arkansas, California, Georgia, Iowa, Kansas, Kentucky, 
Louisiana, Maine, Mississipi, Michigan, New Hanipshii'e, 
New Jersey, Ohio, Pennsjdvania, and South Dakota 
allow the law of the place of performance to determine 
the validity ; while England and English colonists and 
Connecticut, the District of Columbia, Illinois, Nebraska, 
New York, North Carolina, North Dakota, South 
Carolina, Texas, Virginia, Washington and Wisconsin 
accept; the rule that the validity of contract sho del be 
determined by the law which the parties intended at 
the time of making the contract i. 


Classification of Consideration.- — Firstly, consideration CUass 


liiea- 


is classified according to its nature into 
moral good. 


Valuable consideration may consist of some right^ 
interest, profit or benefit accruing to the party who 
makes the promise, or some forbearance, detriment, loss, 
responsibility, act, labour or service, given or suffered 
or undertaken, by the party to whom it is made. 


The above definition enumerates instances in which 
it is applied. The principle seems to be that valuable 
consideration consists in a relinquishment by the 
promisee of some legal right. It follows that any benefit 
or detriment is not absolutely necessary. But there 
must be actual relinquishment or promise to rehnquish 
the exercise of some legal right. 

Secondly, consideration inay l)e classified according 
to its power to sustain contracts, as to of 

^ Beale, 
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];)erfo:ii:na;n.ce (a) eoHCinTeiat, ( 6 ) cxeciiteil;. (c) executor vs 
and (ri) contiiHiing. 

A tliird way of classifying coiisideratioii is f)asGcl (ju 
its being (.xpress or iiiipiiecl. 

Fo'urtliiyj wc may classify consideratloii in resj.,)eet to 
its object — legal or illegal. 

A i,node of cIa..ssillcabioii, is in resjaKrt of its iaij)acity 
of perforiiiaiice, e.g.^ possible or impossible. 

Good eonsid,cra;tion is deiiniH,.! to lie tlia^t of l>l.<jod oi‘ 
natural alfectlon bet'wa^en near relations e it wiJJ o|>(,‘rat..e 
laaw'cen husband and wife : parent and eliibi (elii 
inclndes stei)a;liil,d.) ; l,.)ut not hetmmi farther j 




Cil. 




rcai'ise riie en.iia is 

North. (Jai'olina a.n i^llegitijiiate child ina^y inlnait. from 
the iiiothca* and :-'o i,iiere is good coiisiileriitioin^ . Iltia,- 
between imelc and :ne|)hew lieing eoila,t(.‘rai, 
.’oarded as I'onstituting good Coi tsideralion. 
Tliougli the write.rs on l•i‘ai |)ro|H‘rt.y favour it, tile eases 
decided by the coirrts do lUit iu>iiid,=eiiancM.5 il.mi riiaiiou 
as good couside.i;afiioi:i ■ Imt tla3 rela.tionsiiip betwemi 
fathei'-iii-'law and soiei].niaav is' gooti. etjnsideration. 
in English law 'tlie relation extends onl>' t^o tlie 
legitimate issue of marriage and, sj>(,>uses 'W 

• In coiiciirrent eiiinsideration tlie giving of pi’omist.? 
and the passing of consideration are sinnilta-neous,' 

In, executory, Ciiiisideratitug consid,ei’ation a.ris(,’s afim* 
the 'promise is made;, while in 'executed consiile,rai.ii.m 
it precedes the promise. 

' iilxec'utcd eunsidcj'a'tion is ili^^Ci)nHide,rati(in, in laov', 
for ■■•any.' o'tlier : promise than that' which, the ■ Jaw 'will 


() 




0 # 


^ 2 Blaac C'otn. 2W. 

■■“■tl 1 11. 

■'mN.Oar.,p.2n. ' 

* Washbumj Kotrf PfopcHy, 
Vol. II, p. 420. 


•■'WiUiams, Me.al Properi , 
(20th od,), p. 78. 

“ R(iaoor!a ». Thomas ( 1842) , 
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When consideration l)otli precedes and siic(3ee(ls 
the .making of a promise it i,s sa.id to lie caiirtiniiiiig^ 
e,g,, a consideration which is executed in pa-rt oiiiy is 
called coritinuing consideration and is valid, die exe- 
entor^y fiart of it is sufficient tci siip]Krrt the entire 
promise. 

A promise tQ ]ia,y the flebt of a. third person is yo'wI 
unless tliere ])(‘ some' eonsideration otlier thaii 
which he already moved, e.g., Alaiiana {iu Ala. 
California (12 Cal 286); Mairu^ (33 Mo. 2(11.) ; "Vc-rmont 
(66 Fcf. 41.5), To heconie a 8iirc.^ty altra* tlio note is 
ck^livered is to be witlioiit consid.ei'atioti, c.r/., .AJalitiiia 
(112 Akt- 508); California (SO Cal 130); Jowa (48 
loan 550). If service bo d,one vol.irnta.ri..ly to tlie 
]-)romisot‘, there cannoli bo any lial)il,.i,ty t'o 'pao" oi'i 1lio 
part of the promisor ; but it is otherwise if sc]*'\’'ieo lie 
done at his request. 


' 1 'i * 

« i -sj 


a.^compartson of the rules of 

CONS'I'RERATION IN THE :LAW iW CONi;^RA€T 
IN ENOXA'NI) AN:D THE UNITED S3..^AT:ES 

OF am::ebica. 

RULE I.— In every contract valuable consMeratioii is 
essenital. This is the acereclitecl Rule in every State 
of the United States except Louisiana. ■ 

In. M'.i.lls IK Wy.mai."i jlJ 'I';*{ck (.Mass) 207'| ’Paidcei,* (X »!. 
said ; If moral. ol)ligation. in its fullest sense is a good 
substratum for an ■exp:i:"ess promise, it is not easy to 
p6rce:i.ve why it is not (K:j;iially good to siip|;)0]4:. a.n. ii'U- 
plied promise.^ What dr ma-n luight to do generally, 
he ought to be. made to do ■ w'hethcu:’ be promise oi’ refuse, ^ 
But tiie law of society has 'left' niost of arich' obligations' 
toThe'iiiterior forum. l't.is on.ly wlien. tli.e'party. making^ 
the promise' gains 'Bomething oif lie to whgm.'it:iB''niade 


• ..If * X ? 5 




In Louisiana, 'wh.ere tho law of France obtains, tlx ! 
rule is that a contract to bo fenforcoablo mnst have a 
causa ; but oonsideration is not recmiretl The 
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Code of Loiiisiaria ^ eiiact.s tliat ' ji-ii ol)ligatioH witlioiit 
a cause or witli a false ca-use or Tiulawfiil cause can. have 
no effect In coj:],tracts of inutual interest, the cause 


no effect In coj:],tracts of niutua=l interest, the cause 
of engageincMt is' the thing given or done o:r engaged to 
be given or done, or tlie risk inciu’i’ed liy one of the 
|)arti 0 S ; in contra-cts of heiievolence, the lil)era]ity 
which one pariO' sliow's t(>wa.iMls tlie ot-lun* is sulTicient, 
consideration. wlien a^n. e!)g;:igeineiit lurs no cause 

or consideration oi* wiien tlu' <aa.ns(^ is falsig tlie ('ugage- 
nient is null Jind tlic* contract liastal on it is aJso null 
and cannot be enfoi'ced . Jn J>loui:o?;, „Bloutt> 'ira.vlor 
0. d. sai.d : 1.die distinction between n deed a,nd a. 

■jiarol contract is wadi settled ati (aiininon iL^a w aaid n|)on 


sric 


the 'liasis of sense and justice. The iiie(::uisi(ieia:ite 
manner i,n wliieli worals frequently |>a^ss from men. would 
often l)etra.y tlieni into aevi^s of iiniiriidence juid not 
infrcqrieiitly ex:j)i)So tiieinto tlua arl.ifiees of frand where 
they are not- piaecd nnale!' t-lie s;i.f(gnartl of the rule 
that parol contracts inust; liavah a (‘ousidtaatioin In 
the case of deeds tlie (airerrionies wliieii aeconifian}^ it 
•servo to enable a, man to avoid elilier snrjnase or im- 
position. I'n tlie following 8tad,-es (amsii'lc^ration of 
some kind is recpiired to form a contract, as in Englanc'l, 
and E-aiin ik Hughes, 7 T. B-. 34fb is gocH,l h,iw in tliose 
States 

tJnited States 'Ihidera-l Court (I Woods ‘I'T, S. 680) ; 
Alabama (98 AM. 258) ; Califoiaiia- (59 (ML 1S8) ; 
Colorado {H Goh. App. 71) ; Coiineetiiud- (5 (MwrL 555) ; 
Georgia (89 Ga, 1,17) ; .Illinois {UL III 2f>9) ; ..Indiana 
(96 huL -.98) ; fventneky [2 Bibl:> 424] ; M'assa-- 

chusetts (1.5 (Iray 267) ; Mit‘higa=n (:i:i .Mich, 99) ; 
;Mj.nnesota (38 Alimi. "4'26) ; 'Missouri (32 Mo. 197); 
Mnnta-na (19 MonL :i24) ; 'New fliuripsliirti ,:64 N. II . 
493) ; .New flersey (49 N. J , Eep 452) ; New York (37 N. 

' Y, 164) ; .North Da'kota {N. Dak. IMG).; 68 N. W. 

82 ; OhiO' (20 0/^io 340) ; Peirnsylvauia. (1 -Pa. HL 445): 


assa-^ 


♦ /f /j 


* Wolff’s Ravised Laws, 2 Am.a, 192. 
vols„ 1904; Suppl. 1010, soc. ' 2 Lata Reports, North 
'18S7 . Carolina, r,m, 

- Mo«ltoia t!. Noble, 1 La 
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South Carolina (32 8. Gar. 238); Tennessee Cooke 
(Tenn. 497) ; Texas (1 Tex. 162) ; Vermont (10 Vt. 181) ; 
Virginia (6 Leigh Va. 85) ; Hawaii (6 Haw. 134). 

The plaintiff must prove that he has given consi- 
deration. To this general rule ; (1) Bills of exchange 
and promissory notes form an exception, in negotiable 
instruments ct)nsideration is presumed and all indorse- 
ments thereon prim, a facie are presumed to he for value. 
(2) In written contracts generally iircsu rapt ion of 
consideration is raised by statutes. Several States 
have enacted that contracts reduced to writing and 
signed by the party to be charged thereby w'ill be pre- 
sumed to be for valuable consideration. This is not 
the view of Jaw in England, There is no such division 
of contracts as those under seal, wi'iting and oral. 
If the contract is not under seal, it is simple contract 
and must have consideration. 

Consideration ispre sinned in written contracts in 
the following States by express enactment : .In Car- 
olina, it was enacted that written instrument is pre. 
.sumptive evidence of consideration. Toomy v. Dunnhv 
(86 CaZ. 639). 

In Texas a written contract imports consideration 
and the filing of a reply by plaintiffs under oath, 
alleging that the contract set up as a defence without 
consideration does not shift on the defendant the 
burden of proving the consideration 2 . By statute it is 
declared that every contract made in writing imports 
consideration in Texas. Though the statute declared 
ihat a written contract raises the presumption of 
consideration, it will not arise if there is on the face of 
it no considerations. 

The Alabamm Civil Code ^ enacts that all written con- 
tracts which are founded on a suit import consideration 


Civa App 


’ By Civil Code, Dooring's ^ibid. 7 
Oodles, VoL V, seo. 1614. 67. 

^ Gulf, etc., Ry. Co. v * Alabama Code, 3 vols. 
Hughes (Tex. Civil App, 1896) 1908, sec. 2769. 

31 S, W. Rep, 411. 



326 


THE nOCTRINE OF CONSIDEEATION. 


(65 Ala. 558). A covenant which is not founded on 
a suit hut which is set up as a defence does not import 
a consideration^. 

The IPlovidiCi Itevised Statutes, 1906, sec. 1073, enact 
that “ all bonds, notes, covenants, deeds, bills of ex- 
chani^e and other instruments of writing not under seal 
shall have the same force and elfect (as- far as the rules 
of pleading and evidence are concerned ) as bonds and 
instnnnents under seal.” 


The Code of Tmmssee'^ enacts that all contracts in 
writing hereafter made and signed by the party to be 
lwund”or his authorised agent and attorney are rnmn 
/lYrie evidence of consideration. 

In some of the States the statute raises the presump- 
tion lif consideration in favour of contracts for payment 
of money or property only, (‘..g., the M.usouri Revised 
Statute, 1906, sec. 663, enacts that all promises in wi'iting 
for the payment of money or property, whether condi- 
tional or absolute, import consideration A An Illimis 
statute enacts that an instrument in writing for the 
payment of money imports consideration. 

The Uniform Negotiable Instruments Law is based 
on the English Bills of Exchange Act, 1882. The 
American Act is confined to negotiable instruments 
and requires that the instrument be expressly made 
payable to order or to bearer. The American Act 
provides that the addition of a clause promising to pay 
coits of collection or fee of attorney in case of payment 
not being made at maturity, shall not invalidate the 
instrument ; if the holder is given option to elect to 
require something to be done instead of making payment 
bymoney, it will not affect the negotiability of an 


> Koop V. Kolly, 29 >la. 

322. ‘ 

' ‘2 Shannon's Oodo, 1897, 

sup. 1904, sec. 

Wulse V. Schaefer, 37 Mo. 


App. 551 

^ Hiurd’a Bewed Statutes, 
1909, case of Goodwin v, 
Goodwin 65 IHi* 497, 
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instrument 1. Justice Story in Swift r. Tyson (it) 
Peters 1) said : “ The law respecting negotiable instru- 
ments may be truly declared to be in a great measure 
not the law of a single country only, but of the whole 
commercial world 2/’ 


The Negotiable Instruments Law was first adopted 

in 1897. It is now in force in every State by express 
enactment. 


Unless specially required by statute, it is not essentia 
that consideration should be mentioned. An iiistru' 
ment is negotiable although it does not ex|)ress the 
value given or state that any value has been si veil 

therefor. It is enacted that in certain eases considera- 
tion must set out to determine validity of notes given 
for the purchase of patent rights. As between the im- 
mediate parties to the iiistrumeutj consideration is 
requii-ed. 


Section 50. Every instrument is deemed imma facie 
to have been issued for valuable consideration : and 
every person whose signature appears therein to have 
become a party thereto for the value. 

Section 51. Value is any consideration sufficient to 


support a simple contract. An antecedent or pre- 
existing debt constitutes value, and is deemed such 


whether the instrument is payable on demand or at a 
futm-e time. The Wisconsin Act enacts that value i« 
any consideration sufficient to support a simple 
contract. An antecedent or pre-existing debt 

discharged, distinguished or extended, constitiites 
value ; and is deemed such, whether the instrument 
is payable on demand or at a future time. But the 


^ Parsons, Bills and Motm: : the American Act and Liiglish 
Daniel, NegoUuhh Iftstru-. Bills of Exch^ge,*’ before 

ments ; Bioryy BiMs of 'Mx-, the Inst^ of Bankers M 

; Jenks, Barlif Eistorg danna^ 
of NegoUahie Imtmments, ^Borchardt on 
9 Quaiiierlg Imw VO. BTMic^enis of oM 

Sir iL Chahners read a paper Bating to Ex^ange:''} 

entitled ^‘Oomparison batween 


CoiiS'idera- 
tionin nego- 
tiable inatra- 
me-nt in , 
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endorsement or delivery of negotiable paper as collateral 
security for a pre-existing debt without other consi- 
deration and not in pursuance of an agreement at the 
time of delivery, by the maker, does not constitute 
value. 

Section 52. Where value has at any time been given 
for the instrument, the holder is deemed a holder foi 
value in respect to all parties which became such prior 
to that time. 

Section 53. Where the holder has a lien on the instru- 
ment arising either from contract or by implication of 
j[aw, he is deemed a holder for value to the extent of 
his lien. 

Section 54. Absence or failure of consideration is 
matter or defence as agauist any person not a holder 
in due course ; and partial failure of consideration is a 
defence pro toifo, whether the failure is an ascertanied 
and liquidated amount or otherwise. 

Section 55. An accommodation party is one who has 
signed the instrument as maker, acceptor or endorser 
without receiving value therefor and for the purpose of 
lending his name to some other person. Such a person 
is liable on the instrument to a holder for value not- 
withstanding that such holder at . the time of taking 
knew him to be ?n accommodation party. 

The Illinois Act says that an. accommodation party 
is one who has signed the instrument as maker, draw^er, 
acceptor or endorser for the purpose of lending his 
name to some other person. Such aqoerson is liable 
on the instrument to a holder f or value, notwithstaiiding 
that such holder at the time of taking the instruin^^ 
knew him to bo only an aceommodation paidy, and in. 
case a transfer after maturity was intended, to be an 
accommodation party, notwithstanding that such holder ^ 
acquired title after maturity. 
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RULE U. Valuable Consideration must consist o£ some 
legal detriment at the desire ol the promisor. 

^ The essence of Consideration is in relinquishing some 
right which can be lawfully exercised or enforced. 
Sence benefit or detriment is not necessary. The 
payment of money may be the result of pre-existing 
i^al and equitable obligation. It may be liquidated 
legal obligatioUj debts which may be sufficient to 
raise an implied promise to pay. 

Consideration and motive are distinct because in 
a&sumpsit Consideration need not constitute the whole 
or part of the motive for making the promise ; in debt 
there is no distinction between themi . This rule is 
exactly similar to the rule in the law of England and 
English cases are followed by way of illustration only. 
The underlying principle of Consideration is that busi- 
ness engagements are in the last analysis reducible to 
b^gam or exchange. It is a thing which the promisee 
pves in exchange for the thing promised. Nothing 
is a Consideration which is not treated as an item of 
exchange by the parties. In Eire Insurance Associa- 
tion Wickham (1891, 141 U. S. 564) it was held that 
the mere presence of some incident to a contract which 
might under certain events be considered Consideration 
for the promise, could not necessarily make it Consi- 
deration in that contract. If money is promised for 
charity, that promise is valid, but if money is expended 

on reliance of that promise and liability arises, action 
can be brought 2 . 

RUL? m.— From, to whom, at whose instance Con- 
sideration must move. 

In Thomas v. Thomas (1842, 2 Q. B. 851) it was 
decided that in England Consideration must move 
from the plaintiff. In Tweddle ®. Atkinsqn (I B, and 
b._ 398) it was decided that the action^ was not main- 
tainable because the plaintiff was a stranger to th - 
agreement. 

^ ‘ItfBgdsll, rnmmy of ^ Presbyterian Churoh v. 
Oonkem, me, 
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This English rule is accepted in Massachusetts (107 

Mass. 37) and Nortb. Carolina [8 Jones L (N. Car.), 
p 222 j hut is not accepted in the United States and an 
action is aUowed on a promise made by the defendant 
to a third person for the benefit of the plaintiff, although 
ae ptota no. privy to the Co^idoiation., 

In Knowles v. Erwin [43 Hun. (N. Yv> 150)] the father 
dxfecuted a deed of all his property in favour of his son 
in Consideration of a contract by the son to pay a certain 
sum every year to the grantor’s daughter. The court 
decided that there was sufficient Consideration between 
the parties to enable the daughter to maintain action 
ao'aiast the son upon his contract. In Lamb v. Donovan 
(19 Ind. 40) u4 conveyed his land to H and in Considera- 
tion of that, B agreed to maintain A and his whe during 
their lives, and after their death to pay to a third person 
a certain sum of money. The court decided that a 

third person can sue fot that sum ^ . 

The American rule is similar to the rule in Anglo- 
Indian law. 

Bttangera As to whether strangers to a contract can have rights 
(a eoutract. simple contracts the promise deter- 

mines the Consideration and extends to the person who 
gives it. Exceptions: (1) if Consideration is given 
by the plaintrS’s agent with the authority of his prin- 
cipal. In Massachusetts the English rule is accepted. 
(2) Where the beneficiary was related to the promisor. 
This is not accepted in England or in Massachuetts, 
but is recognised in New York^, and in Illinois'’. 
In Lawrence Fox (20 N. Y. 268) it was decided that 

' The United States Federal Wisconsin (66 Wis. 57). 

Ooiart (93 U. S. 143); Alabama ? In 15 Harv. L. B. 767, 
(31 Ala. 724) L Arkan^ (46 Prof. Williston discusses cou- 
Ark. 132) ; 7)alif omia (67 Cal. tracts for the benefit of ffiird 
293); Colorada^ ^5 Colo. 18) ; persons. 

Illinois (107 111. 87) ; Kansas » Buchanan .v. Tiddeh, 158 
(33 Kan. 109); Kentucky 

2 A. Ky. Marsh Ky. 495);. ^ Bawrence v. Oglesby,- 178, 

Khdde Island v{i5'B.'I»^^^ 


■j- #, 
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where one person inakes a promise -to another “ for 
the benefit of a third person, that third person may 
maintain an action upon it.” 

Where the contract is for : (a) the benefit of a third 
[^lerson (20 N. Y. 268) and (6) the performance of the Applies® 
contract must go to discharge some legal obligauion 
of the promisee to the party suing. In Benge v. Hiatt 
(82 Ky. 666) it was decided that when a fathe- of an 
illegitimate child made a contract with the mother to 
support that child, an action by that child against the 
father for the performance of the contract made with 
his mother was proper. In a life insurance policy the 

beneficiary has a right to sue for the money. In Mas- 
sachusetts he cannot as a general rule ; but as beneficiary 
to enforce life insurance poUey he can sue, because 
taking out a policy is deemed to be a declaration of trust. 

In New York it is declared that “ to maintain the action 
by a third party there must be some liability to hun on 
the part of the promisee.” If the case does not fall 
within these two classes, a stranger cannot sue upon it, 
even though he might be benefited by the performance 

of the contract. 

T in's right of third party to sue can be justified on 

three views : (I) trust, (2) novation, (3) subrogation. 

(1) In this view there is an extension of the idea of 
rust. The statutes of many States provide that the 

real party in interest’ must sue, and the courts have 
interpreted that beneficiary is the ‘real party in interest.’ 

In Missouri promisee is declared trustee for beneficiary . 

In Indiana it was decided that there was executed a gift 
. of promise to the beneficiary 2. In Bay WiUiams (112 
111 91) it was decided that such a promise invests the 

person for whoseuse it is made with anim^di^^ 

est and. right as though the projnise had been made to 

■' 'him.'.'-' ■, v' ' 

•GraMall V. 

jm. 62 i M 
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(2) The novation theory is adopted in New Hampshire. 
In Warren v, Balchelder (16 N. H. 680)Jit was decided 
that if there is novation, the third party can sue. In 
Maine it was held that the beneficiary must be specially 
designated^ . The State of Rhode Island hesitates 
between those two theories and holds that third party 
can sue only if he is one of the parties 2 . ^ In the Federa 
Courts the doctrine is unsettled. The general rules 
laid down in the Supreme Court coincide with the rules 
of Common Law 

It is not essential that Consideration when it moves 
from the promisee should directly pass to the promisor 
in order to enforce a contract. If it moves from the 
promisee to a third person at the promisor’s request, it 

is quite sufficient for the purpose. 

It is quite clear ‘t that if goods be supplied to a third 
person at the promisor’s request, there is Consideration 
sufficient in law to sue on the promise. In Gerhard 
v. Bates (2 El. and Bl. 476) Lord Campbell C. J. said t 
‘ There is entire want of Consideration for the promise. 
It is not stated that from the plaintiff’s buying the share, 
any benefit accrued to the defendant or any detriment 
was suffered by the plaintiff at the time of entering into 
the contract. A prejudice to the promisee incurred at 
the request of the promisor may, be a consideration as 
well as a benefit to the promisor proceeding from the 
promisee ; but this must be a prejudice on entering into 
the contract, not a prejudice from the breach of it.’ 

The American law allows a third party to sue. This 

principle has been developed in New York, where the 
rule is that a third party for whose benefit a’contract is 
made, can sue the promisor (150 N. Y. 232). The Courts 

. ^Cumberlaii,il V# St Clair, 13 Court (29 Fed. E®p. 176) 
No. 35. ^ ‘ Alabama (97 Ala.) 364 ; Colo- 

“Wood ». Moriarty. 15- R> rado (6 Colo. App. 122); 
1518. Iffinois (69 111.. App. 497) ; 

“Harriman, Cowifiwste, Chap. Iowa (77 Iowa 646) ; Minn®, 
ter XVI. aota (64 Minn. 211 ‘ Now 

^United States Federal York (136 N. Y. ?93.)’ 
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are not entirely satisfied with the doctrine and hold that 
the contract must he entered into : (a) for the benefit 
of a third party or (6) at least such benefit must be the 
direct result of performance, and (c) within the contem- 
plation of the parties. There must be some legal duty 
on the part of the promisee to that third party. The 
theory is that the obligation so connects that stranger 
with the contract as to be a substitute for any privity 
with the promisor. Incidental benefit has been held 
not .sufficient (47 N. Y. 23S). In Vrooman Turner 
(69 N. Y. 280) the Court decided : “ There has been a 
debt or duty owing by the promisee to the party claiming 
to sue upon the promise. In every case there must be 
a legal right founded upon some obligation of the pro- 
misee in the third party to adopt and claim the promise 
as made for his benefit.” The New York view is accept- 
ed by other States with the limitation that incidental 
benefit cannot be sufficient. There must be a direct 
object to benefit a person to entitle him to sue and the 
promisee must be under a legal duty to him. In 
Glodfelter u. Hulett (72 Ind. 142) it was held : “ It 
has been many times decided that a promise made by 
one- to another from whom the Consideration moves 
for the benefit of a third person may be sued on by the 
party for whose benefit the promise was made.” In 
Gooden v. Rayal (85 Iowa 592) it was decided that a 
minor can sue for damages for the breach of a contract 
made by his parents in his behalf ^ . 


In Connecticut Melch v. Ensign (49 Conn. 191) 

it was decided that actions upon contracts must be 
brought by the party making the conteact and from 
whom the Consideration moved. But exception 
exists in those cases in which the parties confessedly 
contracted for the benefit of thkd persons not in- 
cidentally- but as principal object.” ’The case of 


r -iLouisiana • CivO . Gode, 

sec. 1890, adopts sale ; 

Mississippi (49 Miss. • t9) 
Missovtti (68 Mo. 508) 5 Rhode 


island (17 R. I. 296) ; Wia- 
oonain (85 Wis. 564) follow a 


Similar rul©t 
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Dutton V. Poole was commented on as an exception 
to the rule and it was decided that “ if that case came 
in modern times in this country, it would be good law, 
because the promise was intended for the benefit of 
the daughter as its object.” Mere incidental benefit to 
be derived by a third party from a contract is not 
sufScient to give a right of action upon it, e.g., if a 
debtor makes a promise to his creditor to pay the 
debt to a third party, that third party cannot sue to 
recover the money ; but if A pays money to B for 
the use of C or if A, having money belonging to B 
agrees with him to pay it over to C, in each of these 
cases an action can be brought in the name of the 
person beneficially interested. 

In Pennsylvania the tendency is to confine the 
exceptions to cases in which a third person, although 
no party to the contract, m ay be fairly said to be a 
party to the Consideration on which it rests. 

In Virginia the point is not quite settled. The 
right of a third party to recover is subject to equities 
between the original parties. Contracts under seal 
are an exception and the third person can sue on a 
sealed contract. This is not the accepted rule in all 
States ; the distinction is not accepted and the rule 
is applied to sealed, and unsealed contracts alike. 

Langdefi gays one of the striking difierences be- 
tween debt and assumpsit in respect to Consideration 
is that in debt the Consideration must inure for the 
benefit of the debtor, while in assumpsit it may inure 
to the benefit of the promisor or of some third person, 
or to the benefit of no one. It was by degrees that 
tins difference between debt and assumpsit was 
developed. To sum up, in the United States of 
America, a beneficiary’s right is recognised : (a) where 
the express object the., contract is donation to the 
third peraon ; and (6) where the performance of 
the contract goes to, discharge some legal or moral 



jDOCTElNE IN ENGLISH AND AMEEICAN LAW. 335 

obligation of the promisee to the beneficiary. The 
law establishes privity and implies a promise on which 
obligation is based. 

RULE IV.— The act or forbearance constituting Con- 
sideration for the promise must be of some value in 
Law ; it need not be adequate to the promise. 

This rule obtains both in England and the United 
States of America ^ . 

A good or meritorious Consideration will not 
support a simple contract^. A pre-existing moral or 
conscientious obligation on the part of the promisor 
to do the thing promised is not sufficient Considera- 
tion 3 * Although Consideration must be of some 
value in the eye of laWy it need not be adequate in 
point of value. 

((x) At law courts do not weigh the quantum of 
Consideration, but leave the parties to judge the 
benefits to be derived from the promises 4. This is 
true in the States of America ^ . In Whitefield v, 
M'Lood (2 Bay S. Car. 380) it was decided that the 
adequacy of Consideration is not alone any ground 
for setting aside a contract solemnly entered into. 
Adequacy or inadequacy of Consideration depends 
- on the idea of men in relation to the objects of their 
contracts and the views and purposes with which 
they are entered into ; there is no fixed standard by 
which to settle.” Smith says^ : “'The case of Thorn- 
borow 2?. Whiteacre (2 Ld. Raym 1164) presents a 

Ignited States Federal. New York (24 Wond. N. Y. 
Court (2 Pot. U. S. 170) ; Ala- 97). 
foama (40 Ala. 134); Arkansas Blackstone Gom. 445. 

(10 Ark. 586) ; Massccliusetts ^United States Federal 
(139 Mass. 550) ; Missouri (34 Court (§ How. U. 8. 426). 
Mo. 513) ; North Carolina (98 Alahaina ( 11 ’Ala. 386)^^;^ 

;N. Car. 67). . ana (2 Ihdi 442)^;^^^ 

^Fexmsylvania (1 Pa; St. setts (1 Met. Mass. 84) 

445) ; Vermont (21 Vt. 238). York (8 Cow, N. Y. 406). 

3 ludiana ^ ^ 

■ ■ Iowa";[4'" Greene,. (lowa);,V;X06]y;., ■ ^ v - 
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strong example of the reluctance of Ihe cbiirts to 
enter into a question as to the adequacy of Considera- 
tion/’ 


(6) In equity court will not interfere on the ground 
that the bargain is unreasonable. 

The California Conveyancing Act (sec. 26) defines the 
words valuable Consideration as a pecuniary Consider- 
ation or its equivalent, as distinguished from a good 
Consideration, and has no reference to the adequacy 
of the price or value of the property conveyed. 

Specific performance of a contract will not be denied 
owing to inadequacy of Consideration. This is also 
the rule in England. 

The parties are themselves the best judges of 
adequacy of Consideration i and therefore mere in- 
adequacy if not so gross as to prove fraud or imposi- 
tion will not warrant the refusal of relief. Cali- 
fornia Civil Code, (sec. 3391) enacts that specific 
performance cannot be enforced against a party 
to a contract in following cases: (1) if he had 
not received an adequate Consideration for the con- 
tract ; and (2) if it is not as to him just and reason- 
abie2. 

Gross inadequacy of Consideration will raise a 
presumption of fraud ; the inadequacy mut be so 
gross as to shock the conscience and will be evidence 
of frauds . 

In England a deed will not be set aside owing to 

inadequacy of Gonsideration . In Lawrence v. Mc- 
Galmore (1844. 2 How. 426) Story J. said : A Con- 


^ Adam’s Eqwiiy ^. 78; 
United States (31 Fed. 
Rep. 369); Massaohusetts 
(104 Maaa. 420) j'Jlew Jer^y 
(24 N. J. Eq. 70) ; New York 
21 Barb. N Y. 381). 

= United States- (27 Eole. 
Bep. 827); AlaJwma (10 .^a, 


765); New York ( 3 C!ow 
N. Y. 690). 

•United States [19 How. 
303] ; New York (4 
Barb. N. Y. 376). 

*Harrison». Guest (8 H.L, 
Gases 481). 
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sid-crsitiioii of one doll&fr is just eficctuQjl 3 jS a Isjrger 
sum stipulated for or paid. A valuable consideration » 
however, small or uomiiial, is sufficient to support a 
contract of guarantee or any other contract.* 

RULE V.— Consideration for the promise may be 
illegal, impossible or contrary to public policy. 

If the consideration for a contract is illegal as 
between the parties, no effect is given either at law 
or in equity. This is true of the law of England and 

of the United States^ . ■ 

If the legal and illegal considerations can be sepa- ^ 

rated, eSect can be given to the legal part only. If the 
agreement be executed, the Court will not resemd 
it, but if it is executory, its execution will not be aided 
by the Court. In Eaquet v. Eoll (7 Ohio Pt. 11, 70) 

Grimke J. said : “ The distinction between executed 

and executory contract where the consideration is 
unlawful is a plain one. In the former case, the Court 
will not annul it ; in the latter ease they will not 

enforce it.” 

The mere knowledge on the part of a vendor that 
the purchaser in contracting to buy is furthering an 
unlawful object will be no defence in an action- for 
the price. But if the object is known to the seller, 

the Court will not grant any relief 2 . ' 

At Common Law such contracts were valid unless Gaming 
indecent. Now the pubhc pohey regards them as ™ 
against good morals 3 . Exception is made in the case tracts. ■ 
of prices to be awarded to a winner of games or in 
contests of skiU^. Stock Exchange Contracts are de- 
termined by reference to the real, intention of the par- 
ties. The test of the yahdity of contracts in buying 

and seUing on a margin is whether the pities m 


^IJnited Stages (27 Fed. 
Rep* 909) ; Alabama (69 Ala. 
98); New York (51 H 
Superior Courts • 

Jones ??* AiMn and A^^^ 


®Love Harvey 

114, Mass. 80). y 
ywnkiiisou Stett 
175 3toss*- 581*;' ^ ; 
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to settle only in money and in no other way ; or whether 
the party selling could tender and compel the accep- 
tance of the commodity sold ; or whether the party 
buying could compel the delivery of the commodity 

sold. Under therulesof the New York Cotton Exchange, 

all sales or purchases for future delivery of cotton con- 
tain provision that there must be actual delivery of 
cotton if this be required. In the California Consti- 
tution (Art. IV, 326) it is enacted that ‘‘ all contracts 
for the purchase or sale of shares of the capital stock 
of any corporation or any association, without any 
- intention of one party to deliver and of the other to 

receive the shares, and contemplating merely the pay- 
ment of the differences between the contract and market 
prices on divers days, shall be void, and neither party 

to any such contract shall be entitled to recover damages 

for failure to perform the same, or any money paid 
thereon in any court of this State.” Option contracts 
are declared void^. Clearing house settlements are 
not necessarily illegal . Bucketshop contracts are in- 
tended to be bets on fluctuations of the market by sham 
purchases of grain or stock ; they are gambling tran- 
sactions and are illegal. In the Central Stock and 
Grain Exchange t;. Board of Trade of Chicago [(1906) 
111- 396] the Court held that it had power to probe 
into the contract to find out its real nature. There 
are betting Acts based on English Acts and the object 
is to restrict betting advertisements. 

Cbntracte In the Taylor Iron and Steel Co. v. Nichols [1908 
S 24L.E.A. (N. S.) 933] it was held that a man ought 

not to be assisted in restraining himself from the exer- 
cise of lawful business except, that in cases of the sale 
of good-will of business consideration, the perform- 
ance of which is impossible , the promise . is void. The 
duty to pefform the promise is absolute and the pro- 
misor must peTxorm his contract. In Paradine v. Jane 

^Remsed Stai/utes of Illi- “Chioago Board of Trade 
mis, by Hurd, 1903, p. 640, v. Christie and S, Co. (1905), 
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(1660 Aloya 26), it was held that where the law creates 
a duty or charge and the party is disabled from per- 
formmg it without any default in him, the law will 
excuse him. But when the party by his own contract 
creates a duty or charge upon himself, he is bound to 
make it good if he can notwithstanding any accident 
by inevitable necessity because he might have provided 
against it by bis contract. In American law the rule 
is very strict and even if impossibility is the result 
of the act of God, the party will not be freed from the 
liability. There are certain exceptions in cases of 
impossibility, e.g., where the public authority interferes 
and makes the performance of the contract impossible ; 
such cases are dependent on construction only. 

If a contractor threatens to break his contract unless 
he is promised an additional sum for completing the 
work, the question may arise if that promise is binding; 
It is not binding, because he has suffered no legal de- 
triment ; in the United States of America, it is held 
that he is entitled to the extra money. In England, 
it is held he cannot get it. In Evans 2 ;. Orogan and 
Washington Eailroad (Wash. 1910, 28 L.R.A. (N. S.) 
455,) it was decided that if that promise to pay was 
made openly and deliberately for the advantage of the 
contractor, action was allowed. But if the promise 
was the outcome of the necessity of the other party, 
and was the result of coercion, action would be impro- 
per^ . The best way to avoid this legal difficulty is to 

vary the terms of the contract slightly 2 . 

That there may be a contract for the same thing 
with another 3 is none of the promisor’s business. That 
is a matter purely between the parties to the contract. 
To inquire into the obligations of one of the parties 
to a stranger to the contract serves no purpose of justice, 

^Shriner v. Craft (Ala. Co. (1908, 131 Ky, 46). 

(1909) 28 L. R. A. (H. S.) ^Wald’s PoZM on 
450 Note). 3rd ed., p. 

^King V. Louiaville and 



Failure of 
consi d e r a- 
tion. 


340 THE DOCTUINE OF CONSlDEHATIOH. 

but is a mere mechanical application of the test of 
consideration as a rule of thumb ^ . 

!By want of consideration is meant that thei’e was no 
consideration from the beginning ; while by failure of 
consideration is meant that it was good in the begin- 
ning, but became worthless afterwards by reason of 
some inherent defect in the thing given, < 3 . 9 ^., defect in 
title to the thing sold 2 . 

The effect of want or failure of consideration in simple 
contract, if it is complete, is to avoid the contract ; 
if it is partial, the contract is avoided pro tanto. This 
is the rule both in England and the United States 
of America 3 . 

In the absence of fraud of warranty the purchaser 
of real property takes the risk of the title being defec- 
Hive. In that case it is not failure of consideration ; 
in the sale of personalty there is as a rule an implied 
warranty of title and failure of title will result in breach 
of warranty. The rule of Common Law is caveat 
emptor in the absence of fraud or warranty. This 
rule Is accepted in the States of America ^ . 

When the failure of title is complete, it can be set 
up in defence to an actioix on a note paid for the price 
of the real estate. The old rule was not to allow the 
purchaser to plead failure of title but to allow him 
to bring a cross-suit upon the oovenantl In Cook v. 
Mix (11 Com. 433) action was brought upon a promis- 
sory note given as price of land sold ; the defendant 
pleaded failure of consideration. Bissett J. said : 
‘‘ It is very obvious that when the party does not get 
what he contracted to receive and for which the note 
was given theconsideration fails completely. On sale of 
personal property there is always an implied warr anty 

^Harriman on Ooniracte 118. (76 Me 135) ; Bow York (51 

^Century Dictionary. ^ N. Y. Superior Court 342). 

^United States (63 Fed. ^Connecticut (1 Bay Conn 
Kep 636) ; Alabama ( 19 Ala 156) ; Massaohusotts (151 
203) ; California (52 Cal. 661) ; Mass. 276) 

Georgia (94 Oa. 280) ; Maine 
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of title. But it turns out that the vendor has no 
title. Was it ever supposed that he could recover the 
purchase money and turn the vendee to sue on the 
■warranty 1 And is there any well-founded distinc- 
tion betwec n the sale of real property with covenants 
and the sale of personal property with warranty ? We 
suppose not. And we suppose it to be perfectly set- 
tled that where a total failure of consideration is 
sho'wn, it is an answer to the action. 

When the failure is partial, the purchaser may 
decline to accept the property or tender it to the seller 
and sue for damages for breach of the contract. When 
the consideration of a bill fails partially, and the amount 
can be determined, partial failure is good defence to 
the action. In English practice where the amount 
is unliquidated and failure is partial, the defendant 
can bring a cross action. In Earnworth v. Garrar 
(1 Comp, b 38) Lord EUenborough said: “If the defend- 
ant has derived no benefit from the plaintiff’s services 
he deserves nothing and there must be a verdict against 
him. There was a doubt on this point before. The 
late Mr. Justice Buller in cases of this kind held that 
cross action should be allowed. But I think the rule 
is not correct,the rule is that if there has been no bene- 
Bcial service, there shall be no pay; but if some benefit 

/ has been derived, though not to the extent expected, 

that s hall go to the amount of the plaintiff’s demand, 
lea.ving the defendant to his action for negligence.” 
In Obbard v. Bentham (M & N. 483), Lord Tenderton 
C. J. said if the party held bills given for the price 
of goods supplied, he could recover upon them, unless 
there had been a total failure of consideration. If 
the consideration partially failed, as by the infei iority 
of the article furnished to that ordered, the buyer 
should seek his remedy by a cross action. The warranty 
relied bh in this case made no difference# Early Ame- 
rican eases accepted 1 he ^authority of English 

oases as biEding, so that cross action was aillowed, 
j But now the rule in4he United States is that 

was practised in bringing about the contract, or pmtial 
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failure of a title to land, or breach of warranty resulted, 
the party is at liberty to defend by urging in defence 
any of these pleas and it is no longer necessary to bring 
a cross action. In Harrington v, Stratton (22 Pick. 
Mass. 510) reasons for this new practice were given. 
It is always deskable to prevent cross action when 
full and complete justice can be done in a single action 
and the defendant can produce evidence in defence ; 
or to reduce damages. In Wycko:ff v. Runyan (33 
N. J. L. 107), Beasley G. J. said : “ This rule of English 
practice has never given satisfaction to the bench or 
the bar. The rule savours of superfluous refinement 
rather than of practical wisdom.” In Boulmor v. 
Randles (31 N. J. L. 341), it was decided that the old 
rule which had hitherto prevailed should be abandoned 
and that thereafter a partial failure of the consideration 
upon which a note was founded might be received in 
evidence in a suit between the original parties to it 
to the same extent as though such consideration had 
formed the basis of the action. Bj a statute of Ver- 
mont 1 5 it is enacted that partial failure of considera- 
tion can only be shown in defence when the action is 
between the original parties to the instrument itseh ^ , 

Even specialties can be impeached for. want or 
failure of consideration by statutes. But the statutes 
do not affect specialties originally intended to be 
voluntary. In Allen Allen (40 N. J. L. 446), payee 
sued the maker of a sealed note. It was contended 
that the sealed writing was without consideration 
and the contract void. Justice Scudder said : "'If 
the defendant rebuts the presumption that no consi- 
deration was given in reality, the question is whether 
a sealed instrument without value being given for it 
can be valid at law. Here the parties have agreed 
that there^ shall be no consideration for the sealed 
document. It will not do to hold that every convey- 
ance of land or chattels is void, by showing that ho 

^Revised Statutest 1906, ^Burgess v, Isrash( 66 vt, 44,) 
See. 911. 
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sufficient consideration passed when no creditors are 
affected. Nor can it be shown by authority that an 
executory contract entered into intentionaU^ and 
deliberately and attested in solemn form by a sea 
cannot be enforced.” If a party has deliberatelv and 

. . ■ . in writing, sealed and 

dehvered, what should prevent its execution where 

and lUe^ahty m consideration ; one allows fraud in 
the consideration of mstruments under seal to be set 

up as a defence. The other +at«.c „ , . 

I j , ® conclusive 

® of seal and makes it mere presumption. The 
Virginia Revised Code (1904, eh. 172, sec. 5) enacts that 
the words failure in consideration ’ refer to contracts 
origmally founded on valuable consideration and not 
to contracts without consideration. 

By English Common Law, a deed under seal raises 
conclusive presumption of consideration and Z 

coiSterSion stow want or failure of 

consideration; m many of the States of America a 

deed IS not so regarded and it is open to the other 

side that no consideration was given. In India it is 

open to the obhgor to impeach consideration on a sue- 

Broceduie 

J o^vT^ “ executory instrument 

Th^f T of consideration, and 

Thp ^ ® gi^en to rebut that presumption. 

nnessee Code (sees. 3213, 3214, 3215) abolishes 
the use of private seals. The West Virginia Codes 
enacts that in^any ac>tion on a contract, whether it 
e by deed or by parol, the defendant may file a plea 
allegmg any such failure in consideration of such 
contract ; and he can prove facts showing such failure 

in consideration in whole or in part. There are statutes 
on the point in different American Sta^^ 

■ ■ ' . ' ■ . (S' ■ ■ ■ ■ 

•Leonard w. BatM [i Black 1909. ' 

_ ’1906; Suppi; 1909, oh. Z26, 

■ConsohdoteaZaies, 7 Vols. Sec, s ' 
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RULE VI.- — promise to compensRte r person who 
has already voluntarily done something for Uie 
promisor is valid without fresh consideration being 
given at &e time. 

I<ord Mansfield i said moral consideration was a valid 
ground to enforce promise, but in Eastwood v. Kenyon 
that dictum was over-ruled 2 . The idea of existing 
legal , habihty as sufficient foundation to inahe an 
exjpress ‘promise binding was the origin of the action of 
indebitcitus ctss'fimpsit on a debt and is still recognised^ > 
e.g.. Class I ^Moral obligation to compensate for past 
service done constitutes a valid ground to imply a 
promise to pay; a promise to pay a time-barred debt^ 
a new, promise to pay after discharge in insolvency 
or bankruptcy is good and bindings; a promise to pay 
debts incurred while an infant after attaining majority 
does not acquire consideration. ll— Cases of moral 
obligation where there was no original legal or quasi- 
contractual liability, 

A duty owing to relationship or morality which is 
not based on value cannot give rise to any legal lia,bility . 
Writers are divided in opinion as to whether moral 
obligation can arise from receipt of benefit without 
original liability from contract, e.g., proniise to re-pay 
another who has paid the debt without request or 
authority s. There is a concensus of opinion that if 
a debt is barred by statute or discharge in bankruptcy 
any subsequent promise to pay will create liability 
to pay, e ven though it is based on moral grounds only 
but m cases in which there was no legal duty to pay 
lut moral duty only, Hability to pay cannot arise v . 


^Lee V, Muggeridge (1813) , 
S Taimt 37. , r 

^Note te Wennalli?. Adnev 
(1840 11 Ad,, and EL 438), 
1802, 3 Bos, and p* 249, 
(Fincb S. Cases). 

“Beadle Whitlock (1869), 
64 Barb. 287. 

♦McCormiok 102 


Am. St, Bep. 751, 

ual Beserve IHmd v 
Be^ty (1899), 93 Eed^ 747 . 

®Mass. Mutual tife In- 
surance Co. 

70 N. I. 202.) 

^Fergusson Harris, 1893 
93 S. C. 323, 
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InU. S. A., a promise to pay for past benefits or services 
done without any solicitation, or under circumstances 
which might create liability at that time, is binding. 

In Notes to Muir v. Kane [1910, 26 L. R. A. (H. S.) 
53?,], it was said ‘ moral obligation to support a promise 
must be an obligation of justice and honesty, based 
on value, piety or relationship, and mu.st be co-exten- 
sive with the promise ’. Consideration may be imphed 
in fact or in law. There is no difference in the nature 
of an undertakmg. There is actual undertaking in 
both eases. When it. is implied in law, it is based on 
no evidence. It is a mystical creation of law. When 
it is implied in fact, inference is drawn from circum- 
stances ; in the one case intention is regarded ; in the 
other intention is disregarded. There camrot be ex- 
pressed and implied consideration relating to the ^ same 
matter, service may be rendered without intent 
to be paid for it ; if the party afterwards changes his 
mind, and sues for the work done, he cannot recover. 

A service may be rendered without request ; in that 
case in the absence of promise to pay, it cannot create 
any liability. But if it is done at his request without 
settling the amount to be paid, that remuneration can 
be recovered on a guantu'ni meruit. 

RULE vn.— Waiver , release or surrender o£ any legal 
tight, as lorbearance to sue even for a short time, 
is a valid consideration for the promise. 

Wb.en the whole debt is due, a partial payment 
cannot be a satisfaction of the whole. This is the rule 
both in England and U. S. A. The consideration can 
be discharged in two ways :— (») by accord executed ; 
(b) accord executory. By accord executed is meant 

that when the parties mutually agr^e that the existing 

obligation shall be discharged by the acceptance of a 

certain satisfaction, the ordinal contract^ comes to an 

pbd The aareement must satisfy the mutual consent 

and’ consideration, otherwise it^ w^^ 

eonsid&ation and. 

Accord executory is a> bilateral agreement, the parties 

.'4j4 ■■ ■" ■ , 
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agreeing to give and accept something else. The pay- 
ment of a less sum at the same time and place where a 
greater liquidated sum was due cannot he a satisfaction 
fora larger amount even though it be accepted, because 
there is no valuable consideration for giving up the rest. 
This rule is accepted in England. The Commissioners 
of the Civil Code of New York (1865, p. 219) observe : 
“ It is said this rule of Common Law is not founded on 
natural justice nor can it be supported on any other 
to tehmo»l gromds. An agreen-ent to aL^ a 
barrel of flour in satisfaction of a debt of 1,000 dollars is 
valid and if the flour is delivered, the debt is satisfied 
But an agreement to accept 999 dollars in satisfaction 
of the debt of 1,000 dollars is unavailing and the 
obligation to pay the dollars unimpaired.” Pollock on 

Cmtract says : “ Modern decisions have confined this 
aDSurdity to very narrow cases.” 


^ There must be acceptance of the accord in full satis 
action of the original claim. Acceptance implies an 
act of mil. Hence for an accord and satisfaction to be 
ega y bmding, it is required that the money should be 
paid m order to satisfy that claimi . To constitute 
forbearance bmdmg in law : (a) there must be a legca 

ngU subsisting; (6) it must be enforceable agaiUst 
■ someone and (c) there must be an agreement to 

^ party to abstain from 

m oxicants, the party on abstaining can sue on it 2 , 

“ donww claim b 

regarded as suffleient consideration. 

ne some doubtful pomt of law or fact. 

Waht ii. Barnum (1889 , 116 N V S 7 \ r. -x- 

with creditors! ia or, o • 87). A.'Omposition 

S tSirs tb«t ^ debtor and 

tors agree ameng themselves to fehe^^^ 

■ Ap^ ^ S United gtatea (29 

=Wabyv.E)gee (L.r. 10 Gh. l^S). 
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liability for the rest of the debt. Thus a composition 
is in its S|)irit an agreement between the creditors them- 
selves as well as between them and the debtor. Stroud, 
in the Judicial Dictionary, defines composition with 
creditors as an arrangement between a debtor and his 
creditors whereby the latter agree with the debtor and 
mutually among themselves to receive, and the debtor 
agrees to pay an agreed proportion less than the full 
amount of 20 shillings in the pound in satisfaction of 
debts due. In Bailey v. Boyd (75 Ind. 127), it was 
decided that a composition with creditors is an agree- 
ment by a debtor in failing circumstances and a number 
of creditors to take a less sum at a time fixed instead of 
the original debt according to its term. The rule of 
Common Law that as between a debtor and a single 
creditor the aocejotance of a less sum than is due in 
satisfaction of a liquidated debt will operate as a dis- 
charge jyro tanto is regarded with no favour ; it is neces- 
sary to show consideration, however slight, to maintain 
the transaction. The rule in Foakes v, Boer (L. E. 9, 
App. 605) is abrogated by statute ; in Jones v. Wilson 
(104 N. Carolina 9), and in Clayton v. Clark (Niss. 1897 
21 So. Rep. 665), the part payment of liquidated claim 
was held valid discharged ; and the dictum in PinneFs 
case was not followed. In Steinman v, Magnus (11 East 
393) Lord Ellenborough said: “ It is true that if a 
creditor simply agrees to accept less from his debtor 
than his just demand, that will not bind him ; but if 
upon the faith of such an agreement a third person be 
lured in to become surety for any part of the debts on 
the ground that the party will be thereby discharged 
of the remainder of his debts and other creditors have 
been lured in by the agreement to relinquish their fur- 
ther demand upon the same supposition, that makes all 
the difference in the case and the agreement shall be 
binding."’ In Evans v. Powis (1 Exoh. ^7), it Was 
decided that both creditors having a right to be paid 
in full, and each a chance of being paid more than the 
other if he pressed the debtor each mutually agrees 
with the other to forego the right and be content with 
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less, and the engagement of one creditor to take a 
smaller sum is a consideration for the engagement of the 
other to do the samei . Earle J. said : “ Each creditor 
agiees to less part of his debt in consideration that 
othera do the same ; and each creditor may be considered 
to stipulate with others for a release from them to the 
detendant in consideration for a release by him ” Thpi-e 
must be good faith with creditors and the conditions of 

of the terms ofcomposition discharges the original debt- 

and If a new promise is made, it is without consideration! 
in making composition the debtor conveys nro- 

for valuable consideration and induces other creditors 
to accept composition, it will be set aside on the Ground 

sue to recover the full amount of the original debt after 

because the arrangement was in the nature of secret 
preference and is regarded as contrary to public policy. 

sid!ratk,m' Thtwlf ^ are examples of this class of coi 
There is mutual rpT^° discourage litigation, 

part es ?h! , aw 

1 i mf . ^ England and U. S. A. is unite 

similar * . The claim must be doubtfid «„.i • , 

tion on eaeli ic +i, °^ntfuland the considera- 

on on each side is the settlement of disnute and 

abandonment of the claim 5 . InMaxwell « v u /o 

on. St, 265, BAtehoff J. saS"SL 

who are about to becoL L parmfo ^ 

child are not only dictated by sentiment«^ f ^legitimate 

duty, but are in entire haLon vT « 
our statutes.’’ ^ 


"InMallaben 2?. Hodgson 
16 Q. B. 689. ’ 

United Biates (27 Bed. 

Rep. 185);Isrewyprli; ( 14 ]jQ- y 
322 V * 


^United fc^tates (2 Biil. 
U. S. 108 ) ; Indiana (lo Ind 

mi 


(8 Met. Mass. 227). 

^ Stapilton v. Stapilton 

mnois (4 Illi App. 20; 

Q*B. 449V 
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I 

RULE IX. — A past consideration is generally regarded 
a valid ground for the promise. 

A promise to pay for past service without any previous 
request express or implied, will create liability, and 
Lampleigh v, Braithwaite is good law in American States. 
Muir Kane [1910, 26 L. B. A. (N. S.) 532]. If a debt 
is barred , any subsequent promise to pay will be binding 
both in England and U. S. A. But if there was no legal 
duty to pay but only moral obligation, liability cannot 
arise ; but if promise is given to pay for past benefits 
received, it wdll be binding, but in English law it is 
not so. 

rule X.— Mutual promises are consideration for 
each other. 

A purely executory bargam is not binding on either 
side, unless there is something definite and certain on 
either side. Bilateral contract resting on mutual pro- 
mises has given rise to much difference of opinion^. 
When action of assumpsit was introduced, the only 
consideration recognised was executed consideration, a 
detriment already incurred. In the 17th century, it was 
held that mutual promises are consideration for each 
other. Prof. Williston says it is an elliptical sentence 
and means that mutual promises are a consideration 
for promised performance. The parties contemplate 
that performance on one side shall be the exchange or 
price of performance on the other 2 . This rule is based 
on different grounds in IT. S. A., while in England it is 
based on convenience only and there is no logical 
reason ^ . Where the consideration for the agreement 
consists of a mutual promise, the plaintiff in the breach 
of promise must prove mutual undertaking to marry * 

’ the real ground of Harriman on 
consideration see Wald’s 
Polloeh on Contracts, Zrd ed., ^y.^lOI. 
p. 201, note 141, p. 324n. ^Bishop; K 

^8 Ham I, p. 

on Oon^fao^s. 9th ©d., L» 186 ; 
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RULE XI.— There is no instrument in the nature of a 
deed ; there must be valuable consideration in 
every ease. 

In England a sealed instrument raises a conclusive 
presumption of consideration, while in U. S. A. con- 
clusive presumption is denied and it is open to the party 
to show that consideration never hi fact was given. 
This is done by exiiress enactments. 


It follows that to obtain specific performance of a 
contract, consideration must be given. Hence the 
peculiar rule of English law that a contract in restraint 
of Hade, even under seal, must have consideration does 
not prevail,. 

B.-THB DOCTRINE OF CONSIDERATION IN 
THE LAW OF PROPERTY AND 
CONVEYANCING. 


RULE L— The presence or absence of valuable consi- 
deration changes the legal nature of the tran- 
saction. 


Gift is a voluntary transfer of property by the owner 
of it to another without consideration for it or without 
any other consideration than love and affection or a 
nominal consideration or both 1 . 


Theie must be . (a) Absolute transfer of property 
from the donor to the donee, to take effect at once and 
fully executed by dehvery of the property to the donee 
who must accept it. The laws of U. S. A. and England 
agiee on the definition. An agreement under seal to 
make a gift is good in Pennsylvania 2 ; but it is not valid 
in other States^ because the court of equity will not aid 


^Oetiiury Dictionafy* 


’Yard v. Patton (127 Pa. 
St. 4). 
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a volunteer (11 L. J. Ch. 401). Nor can an imperfect gift 
be regarded as a declaration of trust. Milroy v. Lord 
(4De. G. F. and J.274) is good law in U.S. A. (6) Delivery 
is essental to complete gift ; in Louisiana it is enacted 
that delivery is not necessary ^ . (c) Gift must be acce]Dt- 
ed. There must be assent of both parties. In English 
law, acceptance is presumed till the donee 
dissents. 

Conveyances operating by virtue of Statute of Uses 
require a consideration to support them ; otherwise 
resulting trust will arise, e.g., deeds of bargain and sale 
of covenants to stand seized. Equity refuses to enforce 
executory deeds. 

Equity as a branch of the law was brought over by 
the colonists and has always existed side by side with 
the Common Law in the various States 2 . In Louisiana, 
there is no distinction between law and equity, because 
Roman Civil Law obtains there. 

Group I. — Some States follow the rules of the English Present 
Court of Equity and exercise all the powers and jurisdic- 
tion exercised in England by the Court of Equity^ Chancery 
e,g., Alabama, Delaware, Mississippi, New Jersey, and 
Tennessee. 

Group II , — These two sides of law and equity are 
fused into one, but distinct rules still prevail, c.g., 

Federal Courts administer both law and equity in 
United States Federal Court, Arkansas, Florida, 

Georgia, Illinois, Maiiio, Maryland, Massachusetts, 
Michigan, New Hampshire, New Mexico, Pennsylvania, 

Rhode Island, Vermont, and Virginia. 

Group III , — Some States have abolished the distinc- 
tion between law aimf equity by means of Codes and 
administer a common method, e.g., Arisojia, California, 
Indiana, Iowa, Missouri, Nebraska, N[pyad^^ 

Oregon, and Wisconsin, 

: I Revised Civil Code/ ^AVells Pierce 

1550 . 512 ), 
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RULE II.~Conveyance can be set aside by other 
persons on the ground of want of valuable con- 
sideration. 

Conveyance can be impeached by the creditors : 

(a) When the seller does not part with possession 

to the purchaser ; the sale is then presumed 
to be fraudulent. 

(b) When there is intent to defraud creditors 

There has been legislation in different States 
and the Statutes of Elizabeth are more or 
less followed. Under these statutes it does 
not make any difference that property is 
sold for value. If it is a scheme to defraud 
creditors, it will be avoided by creditors. 
The test to be applied is whether the transfer 
was actually made with a fraudulent intent 
in order to hinder, delay or defraud creditors. 
Those that have obtained j udgment can avoid 
the sale, if they can prove that they had their 
claim, when the transfer was made 2 . The 
Civil Code of California (sec. 3439) enacts that 
‘‘ Every transfer of property or charge 
thereon made, every obligation incurred and 
every judicial proceeding taken, with intent 
to delay or defraud any creditor or other 
person of his demands, is void against all the 
creditors of the debtor and their successors 
in interest and against any person upon whom 
the estate of the debtor devolves in trust for 
the benefit of others than the debtor.” The 
word void is not used strictly. It means 
‘ Voidable. Conveyance is valid between 
the parties and against all other persons than 
those mentioned in the contract * also a 
jfide purchaser from the transferee will 
be protected ; the creditor must take some 
step to avoid it. 

^13 EHz*G.4. tScUeSj sec. 
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When transfer is made for yalne and creditor wants 
to set aside the sale, the creditors must show fraud oix 
the part of the buyer also ^ . 

The creditors, to obtain benefit under the statute, 
must have obtained judgment 2 . 

(c) Sales in bulks are void. There are special sta- 
tutes prohibiting dealers in merchandise from 
selling all their goods at once without giving 
notice to the creditors, the object being to 
prevent frauds by merchants who may sell 
out their whole stock privatelv and leave 
the place without paying the creditors. 
There is no such special provision in English 
law to protect the interests of the creditors. 

(c?) 27 Eliz. c. 4. —Subsequent purchasers can set I 
aside conveyances or grants of aiiv l.mds 
made to defraud them. In U.S.iV. it is held 
that a voluntary deed is valid against any 
subsequent purchaser who buys with notice* 

The basis of commercial credit is the creditor’s con- 
fidence in the debtor, that he wull be able to meet the 
obligation. Law will not allow any fraud to be perpetra- ; 
ted on the part of the debtor, if he impairs his ability 
by giving away his property with intent to hinder his 
creditors. In Eox Hills (1 Connecticut 295), it wms 
decided that a voluntary conveyance to defeat the 
claim of a third person for damages arising from a tort 
would be void at Common Law, hut not according to 
Connecticut statute against fraudulent conveyance. 

There is no method of authenticating contracts in ! 
the United States by registration or inscribing them 
in official records of a notary public or Court, There ! 
is nothing corresponding to the SngHsh Bills^f Sa j 

in U.S. A. There is registry - of o 

assurances. ■; 

^2 Mechem on Scdesy Seo: ^Wait.on 

963. : veycinces, aeOt ld- 

45 
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An Act to establish a uniform system of Bankruptcy 
throughout the XJnited States was passed ^ , and is de* 
dared in force m all the States. The California Civil 
Code (sec. 442), enacts that any transfer or incumbrance 
of property made or given voluntarily or without a 
valuable consideration by a party whde insolvent or in 
eontemplation of insolvency shad be fraudulent and 
void as regards existing creditors. 

C.-OBLIGATION TO SET OUT THE NATURE 

OF CONSIDERATION. 

There are some cases in which the law requires that 
consideration should be disclosed ; there are some con- 
tracts which must be reduced to writing. Wain 
Walters, 5 East 10, decided that agreement included 
promise and consideration both, and consideration 
must be in writing. 

[а) The Statutes of Frauds are re-enacted in U.S. A, 

in substantial form. 

(б) There are some States which enact that promise 

to pay a time-barred debt should be in writ- 
ing, At Common Law consideration being 
required in simple contracts, was not to be 
set out in writing if that contract was not 
required to he in writing 2, There is a differ- 
ence in statutes about consideration being 
also mentioned in the written contract: some 
States insist on both promise and considera- 
tion being in writing, Even ff receipt of 
consideration in contract is acknowledged, 
evidence may be given to show its absence. 
Contracts of guarantee need not set out con - 
sideratioE^. 

(c) There are other special enactments which 
F-equire consideration to be set out, 
Corporation Acts. 

^ 30 Statutes at Large, 544. ®Mercautiie Amendment 
ABcowne on o/ Act. 18 & 20 Viet c. 97 is 

sec. 39L 
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(d) Transfer of ships, and charges on them. 

(e) In deeds of conveyance if consideration is not 

stated, it may raise presumption of resulting 
trust unless consideration be proved ^ . In 
GuUy V. Grubbs, 1 J.eJ. Marsh Ky. 387, the 
rule in U . S . A . was laid down b v Bobertson J . 

An acknowledgment in a deed of receipt 
of consideration is only prma/aae evidence 
of pavment.” 

X (u 




^ TSiphiiistoii^ Gii Gmh, p. 151. 



CHAPTER 


THE DOCTRINE OF CONSIDERATION IN ENGLISH 
LAW .COMPARED WITH THAT IN ROMAN LAW. 


Before the time of Severus Rome had no law of 
contract. In the patriarchal family there was no 
need for an elaborate system of contract. Barter was 
the earliest form of dealing : and the transaction was 
complete when the commodities were exchanged. Where 
a person promised to give or do something in the future; 
the moral sanction was very powerful. Surety was 
taken to ensure performance of the promised All 
private dealings were governed in early Roman law by 
manci'patio and nexum. lllancipatio was a general sale. 
No mancipatio could legally operate unless the price 
was actually paid or security given for it. Mancvpatio 
was a sale for ready money and was used for economic 
purposes. To make a valid alienation binding in law, 
it had to be for some value and carried out before five 
witnesses and libripens. If more things were to be 
mancipated than the alienee could take hold of at once, 
the ceremony of mancipatio had to be repeated each 
time. Nexum was a solemn loan per aes et Ubram. Be- 
fore live witnesses the Mnpemv weighed out to the 
borrower a certain amount of raw metal and the lender 
at the same time declared the borrower to be his debtor 
of that amount. The debtor became nexus to the 
borrower, pledging his person for the loan 2 . 

By the time of the Twelve Tables the period of barter 
had passed, and loans and sales negotia per aes et Ubram 
occux3ied a prominent place. Goined money was 

^Muirliead,^ Lawi^ 

2jiid ed., by E. Cloudy, p. 2'71. 115. 
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introduced, and the economic condition of Rome rested 
on moiiev. Land had become inaneipable. The law 
of the XII Tables was a law for agriculturists : it was 
verv risid. Commerce made strides and the Question 
was how to keep pace with progress. The XII Tables 
were in force more than a tlioiisaiicl years. But though 
the form was retained, the spirit was changed by means 
of inter oretation, Munroi says: Whenever a contract 
or coiivevance is made, as it is specified by word of iiioiith, 
so let it be binding. M. Yoight says 2 : The legislation 
of the XII Tables produced two results : (1) It mcreas- 

ed the importance of the v&rhal part of the ceremony? 
and contract tended to be flexible and in turn the 
contract became a symbohc affair only. , As money was 
used, it was not tveighed out, but named in the 
numuvaMo, while the borrow’-er struck the scale with 
copper. (2) Tlie debtor was not very severely 
treated ^ . 


Justinian defines Obligation to be a legal bond, that 
is the being compelled to .some performance by the law 
of the State'*. Obligations are divided into Primary 
and Secondarv. In obligation, e:c contmctuiih.e7iecessiim 

of the Primary and Secondary obligation consist's of a 
7 iec€ssitas solve/ndi. The 'objects of obligation w'ere 
classified into dare,, facere, and praestare in Roman Law. 
Gains (I¥. 2) says ; A personal action seeks to enforce 
an obligation imposed on the defendant by his contract 
or delict. When one person is obliged to convey owner- 
ship ill a certain thing to another, according to the i*e- 
qukement of Roman Civil Law, the obhgation is gfore. 
When conipensatioii is given for a wrong it is called 
, 'pmestare . ' Another obligation... arising , ex -mnirac^u cg.d - . 
sists in 'Jacere: The above division is based on tlie 
peculiar rules of pleading which prevailed during the 
/■'formulary 'system. : ...The.'act'. or 'iorbearan^^.: m'ust;;b6,,:0| 
'.'mo,ney:" valfiC'' ffecaiiseff'uxing 'The.: formulary j 


Roman :Law,"..p*',. IL 
XII TuUe>s, : , : %■ , IS. 
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damage in money was given in personal actions ; specific 
performance was unknown. Primary obligation is divi- 
ded into: (1) Civil and (2) Natural Civil obligation is one 
which can be enforced by means of an action according 
to the jus civile, while Natural obligation is not enforce- 
able by means of any action ; but may be used by wav 
of an exception. Natural obligation is very much like 

an imperfect obligation in English law, such as statute- 

barred debts. 

Civil obligation may arise either by contract or tort 
The word contract is an agreement which can be en- 
forced by law. The essence of contract consists in the 
intention signified by the promisor and an expectation 
raised by that promise of something in the mind of the 
promisee to be performed. Hence there is a ‘ chimin<^ 
together of this intention with the expectation.’ The 
sources of obhgations according to Modestinus are res, 
verba, consensus lex, jus honorarium necessitas peccatum i ' 
Tuere are besides these other agreements recognised 

jurists and praetors and known as pacta vestita. The 
above classification is based on the historical develop- 
ment. In every contract there must conventio or 
paaio2. Ulpianus says (on Edict 4) : The justice of 
this part of the Edict is founded on nature. What can 
be so agreeable to nature among men as that they should 
keep their promises ? Pactum is derived from pactio ; 
(2) pactio means consent, agreement, of two or more 
persons to the same eSect ; (Z) conventio is a general 

term meaning coming together (convenire). Certain 
pacts were called pacta vestita because action could be 
based on them. They were either civil, praetorian or 
based on imperial law. {a) According to classical Civil 
law pactocid/ecfa were actionable. They were colla- 
teral agreements added there and then to a bona Me 
negotmm at the moment when the latter was entered 
mto, e.g., if 'tte parties to a contract of sale agreed t£,at 
in default of payment at a fixed date the defaulting party 
would pay a penalty fixed ; and in case of default that 

^Digest, 44, .7 52. mgest 11, U, 1, 2, 
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penalty was enforceable even thongh there was no stipu- 
lation to enforce it. (6) By Praetorian law constitutum 
d^bitc was allowed to discharge a subsisting liability 
whether one’s own or another’s, (c) Promises to give 
in future were made actionable in the shape of informal 
pacts (pacto legitima) by Imperial constitution. The 
agreement is the basis of the contract. It can be analvs. 
ed into offer and acceptance, P actio is a wider term 
than contract. P actio did not give rise to an action 
without the presence of some additional matter besides 
the mere fact of agreement. That something was called 
causa. It is wider than consideration executed in 
English law, but it has no general resemblance to it. It 
is a mark in particular cases to distinguish between 
classes. In older Roman law, owing to a peculiarity j 
gome pacts were given a binding force in law. That 
which makes a pact a contract is called Causa Oivilis, 
They are four (a) res, delivery of ownership, possession 
or custody, or detention of a thing by a creditor. They 
are real contracts, (b) The agreement must be ex- 
pressed in a definite verbal form. Stipulation is an 
example of this class, (c) Writing was required in some 
contracts. They were called literal contracts. {d) The 
mere consensus or agreement of the parties was the causa 
civilis ; sale, hire, partnership and mandate are instances 
of consensual contracts. 

Contracts may be divided into formal and form- 
less ; formal contracts are stipulation and Uteris ; 

formless contracts consist of real and consensual co,n 
tracts. Formal contracts are actionable, because a 
symbolic form prescribed by jus civile is observed ; 
the ceremony is intended to rouse serious thought 
in the minds of the contracting parties and is a guarantee 
against imposition and haste. In real contracts the 
law secures the guartotee of seriousness* by the fact 
that one contracting party gives over his property or 
possession to the other. If a convention was made 
in which neither form nor parting with property’' was 
inTolved, it was named nudum ^a(Mm, It was 
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ineffectual to produce a civil obUgation, but was 
used by way of defence when an action was brought i . 

Stipulation was the only formal contract which 
was known in the time of Justinian. It was a contract 
by question and answer ; the question was asked by 
the creditor and the debtor answered it. The origin of 
stipulation is supposed to be religious. The term 
is derived by the Jurist Paulus from stipulum, meanino- 
firm and coming from slips, the trunk of a tree. Festus 
derives stipulatic from slips, coined money. Isodorus 
derives it from stipula, a straw ; while Ihering thinks 
that it is derived from the Sanskrit oi/^a meaning staff. 
Sponsio was used as a general form of contract adapted' 
to every conceivable kind of transaction ; it was used 
in the law of procedure, and frequently to create a 
contract of suretyship. A question was put by the 
promisee and it was answered by the promisor. The 
word spondere was used by both parties and it was a 
contract juris civilis ; it was to be expressed in the 
present tense. Sponsio was employed as a means 
of decision by wager in which the contention of either 
party was put before the judge ; it was also a means 
of fixing penalty, and of obtaining decision in condictio 
certas or in interdicts and also a mode of forming con- 
tract of suretyship. Voigt gives an account of sponsio 
and slipulatio. There were various forms 2 . Gradually 

the question and answer were not required in Latin 's 

and the exact correspondence between the question 
and the answer was not insisted on. By means of 
stipulation at a later stage aliens were able to contract 
parties that were not in one place were able to do so* 
and the ceremony was relaxed and remedies were 
devised by law under the influence of praetors by treat- 
ing the stipulation as written evidence of the contract 
having taken place. Hunter ^says ; " Stipulation was 
not confined to particukr transactions, such as buying, 

^Digest 2, 14:, n, 4 . ’Qaius 3, 9, 3, 1-3. 

-Gains HI- 92; Justinian Law, 4th ed, 463, 

Jnst III, 15„pr, 
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seliing_, but was co-extensive with tke subject-matter 
of contract. It was not so much a contract as a uni- 
versal form by which any promise could be made 
binding inlaw/’ Bekker says actio per sacr amentum 
was granted to enforce stipulations. (Jondiotio was 
introduced by kx Silia. (Hunter gives date, 244 B.C., 
Ihering 350-300^B.C. ; Voigt 423-425 B.c!) Gains i 
says it was called condictio, because by means of it the 

defendant was informed that he might appear within, 
thirty days to select a judex. Lex Silia allowed this 
action of C07idicli0y when a definite sum of money was 
claimed, while lex GalpuTnia allowed condictio when 
any definite thing or quantity was ■required. In the time 
of Gains, the action of condictio became superfluous, 
because by means of sacramentum or per judids 'postu- 
lationem anything that ought to be given could be 
recovered. Gaius2 says that at this period the sacra- 
mentum was confined to real actions before the centum- 
viral court. Condictio was used to recover certain 
sums or thmgs upon a unilateral contract, while judicis 
postulatio was allowed to recover uncertain sums due 
on bilateral contracts. The action involved wager 
of money and one-third of the amount in dispute was 
given to the party that won the case ; in sacramentum 
the wager went to the state. The influence of the 
praetor in developing the new causae was ver}^' great. 
The j)raetor exercised judicial and legislative functions 
beoause the control of actions was given to him. He 
could grant or withhold an action. He could deviss 
new forms of action. This is. clearly seen from the 
formulary system. In legis actio the legislators and 
litigants appear. The iDraetor had complete power 
over actions. He had great discretion in grantino' 
new actions. He acted more like a legislator than as 
a judged , All legis actiones hecnm^ by degrees odious ' 

and by their excessive refinement a surf was ofteh^^ 

lost for the most trifling and technicai milbake. During 
the formulary system the praetor would issue a formula 

HV 20 Po«^e. 
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to a judex and would order him to determine issues 
of fact and this led to written pleadings being used in 
courts. The lex Aehutia 170 B.C. legalised this mode 
of procedure. The formula consisted of demonstration 
intentio, adjudicatio and condemnatio. The judex occu- 
pied a subordinate position. Great changes could be 
effected by the praetor m framing the formulae. This 
was done by introducing changes in condemnatio. 
The development in the matter of obligation was 
facilitated by the praetor. The well'known formula 
was, ‘ Whatever in respect thereof the defendant ought 
to give to or do for the x^lamtiff in that I order you to 
condemn him’. Excei^tiones were the most powerful 
method of mitigating the harshness of the law. Under 
the old krw sti'jmlatio w^as binding even if fraud was 
practised. The praetor intervened by inserting in the 
formula a statement, that if the exceptio were proved, 
the finding should not take effect ; such exc&ptiones 
as fraud and compromise were good in praetorian law, 
but bad in civil law. Exceptio doli was very important 
because the praetor developed the law. It included 
cases of fraud and of bad faith. Hence cases of con- 
tracts under duress and suits brought after release 
could be set right and the praetor gave relief. It 
covered counter-claim, set-off and looked to the true 
essence of the transaction and not the mere expression 
of promises. Sohm i says it was through the flexibility 
of this mode of procedure that exceptio doli was used 
in the theory and practice of Roman law to elfect 
changes in the material law as ecpiity required. Actiones 
mitigated the rigour of the law. In the pro- 
cedure by actiones arbiirarlae^ the judex was empower- 
ed to restore the property to its owner. If the de- 
fendant refused to give that thing, the plaintilf would 
state on oath the value of it and the judex would give 
a larger SUM, the object being to compel restitution. 
Sohm 2 deals •with formulary procedure. Interdict is 

‘ iThslUuten of Homan Law^ ‘^Instliutes of Roman Law, 
315. secs. 36^ — 43* 

X 
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compared with injunction of English law, ])ut it was 
a procedure adopted to summon the parties before 
the praetor to obtain a rule to be followed in deter - 
inming the public rights. Gradually it was used to 
determine private rights also. The praetor anno meed 
at the comineiicement of his tenure of office the changes 
he wished to effect and in this way he would create 
new rights. Lm Oornelm, 67 B.C., enacted that the 
praetor must be bound bj^ his own Edict. It lasted 
for the whole time the xMaetor was in office, generally 
a year. The legislation by Edicts was 
Eoman law and w^as a potent factor in shaxiing the 
general law of contract, as new causae were introduced 
giving right of defence. Leage 1 says it has been thought 
that the formality of a stipulation was derived from 
the ancient promise by oath, fits jitmndmn. X engages 
to give or do something for Y and at the same time 
makes libation to the gods and calls do\m their v^en- 
geance, if he breaks his engagement. The obligation 
was enforced at first by means of religious sanction — ■ 
or the moral force of the society and later by legal 
sanction ; the oath is then disused and the promisee 
puts by way of question to the promisor what w^as 
originally contained in his oath. Muirhead 2 says stixni- 
lation exercised great influence on the law of contract, 
because unilateral obligation sprang through it ; gra- 
dually it was adapted to every kind of contract. Ey 
using certain words in the form of question and answer, 
an}^ lawdul agreement could he made binding, and 
action could be brought to enforce it. This pmeess 
was similar to the use of action on the case in English 
law ; the Roman formulary system resembles the x^ro- 
eedure of early English law^ ; and like action on the ease 
gave great flexibility to the growth of law of contract. 
Expensilatio was making an entry in an aeeount book 
which gave rise to liability for obligation. ?hese entries 
were made in. Bi codex. Some ^grriters'are of opinion 
that these book-debts were entered by the creditor 
in the main codex, Voigt writes that such entries 

^ Roman Private Lcm^ p. 71. Woman p, 213. 
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were ntiacle in 'R special wdex, ' Literal contract, writes 
Jliiirliead ^ ,, was made bw an entry bv the creditor on a 
separate folio of the chief household ledger., Voigt 
has giyeii a form of such entry. The old theory given 
by Savigny and Maine is that expensilatio was a snffi- 
eieiit: form of 7iemm, They point to the word expensum 
as indicating the fiction of a money loan made bv 
weight, but the}' fail to ex plain how a nexal loan 
could produce a contract totally different from itself 2. 
This theory explains expensilatio as a device first used 
bv bankers and merchants and gradually by the people. 
The commercial origin of expensilatio must he carefully 
marked. It shows how trade had to do with moulding 
the law of contract and cama. This institution of 
expenmlatio originated with the bankers of southern 
Italy. It seems to have been introduced by the Greek 
Argentarii who visited Rome, and this account points 
to the belief that at the time expensilatio was recognised, 
a high standard of good faith and honesty prevailed 
among the people. Stipulation has died out, writes 
Savigny 2 , because every system of law must possess 
some formality of a stricter sort, which produces 
aeiio apart from the particular tenor of the transaction. 
The Romans had stipulatio j it was quite peculiar, to 
the Romans ; Germany tried to assimilate a new form 
to stipulatio. And it is wrong to say that stipulation 
gradually decayed in the system of law ; Canon law 
did not renoimce it. When the form of stipulation 
disappeared, there were two drawbacks : (a) there was 
no clear and exact evidence of contracts having been 
made; (6) and the parties did not give serious thought 
before entering into contracts. Some special form 
was invested by insisting on writing, whether as evi- 
dence merely, or as a necessary condition to a 
binding contract between them. Hence in modern 
times writing lor contract is insistoi on in certain 

■■ ■ r 

Ikw. Muirhead 231; mmev Contract in 

- ^ oigl I, Note 11, 244 Homan luuo* n, 130 

: ^'Savigny, , Omgatiom. m. ' ^ , 
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In real contracts the 
money or goods, e,g., 
depositum, pignus. 


cuusct consists in delivci'ing 
Yfiutui dafio^ commodatumt 


In mutuum [a) one party promises to pay a sum 
which the promisor has received from the promisee ; 
{b) and there is alienation to a person who promises 
to reconvey its equivalent to the alienor. 

In depositum and commodahtm there are two factors • 
{a) a party promises to restore a thing received from 
the promisee ; and {h) there is delivery depositor or 
lender of the thing detained which is promised to be 
given back. 

In there are two factors : (i) delivery, and (ii) 

promise to redeliver possession. To this class the name 
of innominate contracts Avas given and later on its 
scope was extended i . 

In consensual contracts the causa consisted in the 
nature of the transaction itself, e.g., sale, hire, societas, 
mandate 2 . Contract of sale was complete as soon as 
the price was agreed upon and before earnest money 
or price was paid. Earnest money was mere evidence 
of the completion of the contract. The j)rlee must be 
definite, it must be money. In letting and leasing the 
same rules obtained 3 . The locator agreed to give to 
another (conductor) the use of something or to per- 
form some work for him in return for a definite sum of 
money. In societas a promise is given by a partner 
to contribute towards the attainment of a common 
end ; and the other partner promises a like eontribur 
tion towards that end. 

In mandate a promise is given to perform something 
at the expense of the principal ; and the other par^^ 
gives authority to deal with property of 
to one who promises to carry out iaithfiTlly the instruc- 
tions of that principal. 

^Digest, 19,;5. 

;• -Muirhead,-.;'3,'2, 'If),' 
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To these privileged contracts were added subsidiary 
contracts, entered into at the same time. They were 
known as pacta addicta. Justinian added pactum 
donatio. The peculiarity of real and consensual con- 
tracts is that each contract contains two factors, each 
making an efficient cause of the other. Each is a lever 
by which the will of the other is moved. 

r 

In Roman law nudum pactum does not mean an 
agreement made without consideration, because of 
the peculiarity of doctrine of causa. .Resides a promise 
Roman law insisted upon a further element which 
must be sufficient to be regarded as suitable causae, 
or occasion in order to create a contract. The doctrine 
of causa which was at first confined to the few privi- 
leged contracts was gradually expanded ; the praetor*s 
reluctance to give such new obligations the name of 
contracts was great. They were known, as pa>cta, not 
actionibus vestita and were nude. They were enforced 
indirectly by raising a defence, but no action could be 
based on a pact. Salkowskii says the system of 
Civil Contracts was gradually expanded by means of 
innominate contracts. The civil obligatory agreements 
were extended to making all formal agreements (nova 
negotia) actionable in consideration of counter-pcr- 
forinance even though that agreement did not come 
wfithin the privileged contracts then known. 


The three elements of contract are: {a) proposal (b) 
acceptance, (c) an additional requirement, if anv to 
support an action ; in English law that requirement 
IS named valuable consideration • in Eoman law it is 
called causa. The enforceable agreements in Roman 
law are called : (a) contracts, or (6) pacta praetofia 
or (c) pacta leq^hma. If there wao o., „ , , 

no causa, pactum was unenforceable by action A 
pactum produce omgatioand. was used 

by way of defence to an action to recover money ; 
if a pactum were added to (pactum adjectum) an 

^Boman Private pp. 504f, sec. 626, 
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obiigation which was negotiiim bonae jidei at the time, 
it became a binding contract. If it were added after- 
wards, it gave rise to excejMo mevel j ^ . Moyle says if 
an agreement was not of the recognised class or ex- 
pressed in proper form it was 7vuda ixictmn, and no 
action could be based on it 2 . if there is no additional 
ground for causa in that case, it is certain that no 

obligation can created on the mere agreement and 
% 

niida pactum does not produce obligation but only an 
exccpho. Praetor acted on principles of equity and 
disreiiarded strict rules of civil law 

Hunter^ arranges the law of contract under three 
classes: (1) Formal contracts, (a) nexum, (6) stipulatio, 

(c) ex’imisilatio or 7iomina transcripta : (2) contracts 
for valuable consideration, [a) emptio venditio^ (6) locatio 
co7idiictio, (c) Societas : and (3) real contracts, frmtuum^ 
depositum, pignus^ liypotheca, 

Sohin 5 says Roman law all along adhered to the princi- 
ple that not every promise which can be intended to 
create an obligation is legally vahd and actionable, 
lii Roman law some definite ground recomiised bv law 
must be present in addition to the |)romise. A con- 
tract in Roman law is not any declaration of consensus, 
which is intended to create an obligation, but only 
a declaration of consensus which results in an obliga- 
tion actionable by civil law. 

In Roman law the word causa is used in various Various 

senses. meanings of 

aaitsa. 

In earlier Roman causa denoted that character- 
istic which made the contract actionable, namely, 
the formality in one class of contracts, mutual consent 
in another, the presentation in real and innominate 
contracts 

’Solan 0 / '' I^isdtiUeb^oJ Mommi Laii\ 

Daw, sec. 84, pp. r-^9-430. ^ Digest 4:4, 7; Mackelclei, 

- Dig esl, % 14, 7, 4 Syslmtui juris % 

Digest, XY Tit, %,pL sec. 364. 

Roman Law, p. 458. 
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, 1 -' Cciuscii says Pollock, is simply a mark, whatever 
that might be in the particular case, which distin- 
guishes any particular class of agreements from the 
common herd of pacto and makes them actionable i . 

en m Homan law, cuusci denoted a ground or reason 
for the undertaking being embodied in a contract. 
Lljjian -states that a shpulatio sine, causa gives no 
ground of action and if action be brought on that claim, 
exceptio (Mi can be used to defeat it. By cause he 
means not the formality of stipulatio, but the reason or 
p'ound for entering mto that formality. If that ground 
IS not a recognised one, then m spite of its formality 
the sifpafotio cannot give rise to an action. In this 
sense the word causa was freely used by Dutch jurists. 

_ Causa means cause, case, grounds. Ulpian says that 
inquiry under amsa cognita was dhected to the motive 
It IS distinct from consideration 3 . 

ofcaasx Cduj,a is divided into justa and injusta. Acquisi- 

tr-icfcfn consideration. No con- 

tract can be enforced if it were made for an illec^al 

m winch the inducement as distinguished from 

promisewas lUegaD . The defence is fraud or iUegality! 

A Jmcratim cmisa is a gain made knowmgly which 

rSs“t^l t " thing" Lm/iua 

e r Hiinc? r ! t r consideration , 

e.p., a thmg cannot be acquh-ed twice by Vu^rcUiva causa. 

LVildolo giomxa, e.g,^ error ( falsae x • 

rise to mucafio. 8*™ 

ff a legacy is gi,en tmtte fab, ft 

“if “““ -‘sued by a 



Ijciw of OoftitTaotm 744 7 ^^ ^ 

44, 4. ^ 3. ■ 

“ Roby, Int/roduation to “ ^ 'Bode 4, 7, I. 
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OauMi seems to irieliule tlie Gl)jcct mid t!u‘ grotiiid 
of that olijeet ; while eonsideratioii is (|iiite distinct 
from motive ^ • 

Pkkdis caiim is an iiistanee to sliow t hat if a woman 
erroneonsly l}elievcs hersi^if t^o give a dos an,d settles 
some |)r^^.'^|'a3rty 7 slu’i cannot the money settled j 

even though it wis in erroiN 

(Jofidiciio S'hiB ixiMSd arises when an agieeinent is made 
without any good grownh sni)pused, 

(JofuliGllo 06 ma dMiif rc fioti ^aciiUt is an action loi 
recovering what hits been given tor a promise which 

has failed* 

(Mumi may be traiidnlent, i,isurii.m.s# 

is nt.i' distinction lictweeii g<a,Hl and vatualile 
mMmt in 'Einnan Law as in goval and vafnabh:) ct.,)ii» 

sideration* 

CiJiMSii may be concnrrent, continuing j executed 01 
executory. 

Among &MMB may lie mentione'd v(Suddio<, dos^ 
domdkh mdiUio^ IMiyment, wmiutMit, and 

exchange* *"riiougli ctiiiBa giuierally exists at tlie time 
of delivery* it may arise sul sei|ucntlj?* 

l!lic result of k(Mth l>y itself was detention, as in 
deposit or civil jaissession {in piijfwiH) , the com 

verted detention into d^nuniunt ; if: tiiere was a sulli* 
cient cause, a misiake i)f the }»arties as to the real, nature 
of the transaetion . wotikl prevent' tlie lanperty :t:roi,u 
passing, c.f.. if a property passcH umler a .mistake oiu‘ 





a; uim 


thinksdt is a gift. Thisi,s neither a gift nor a payment*-# 
In -puMBBBkMk'i consisted 'in addiGlujy^ meaning 

makimi over the iiroperty to an ,iiitiiva,lual',iii,' the .name 
of ", the . people." In )dm mmup : . rnnrnkm ' iti , i:r 
vo,lunta.ry ' transfer '■ under ■ a ■ magiHtr,ate s . ■ autl,n„>rity. 


*Th0i'iiai .f.„Tliema^f': 


4'tj, ,b.#ie* 
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fines aiicl recoveries. In cidjudiccitio cause was 
the sentence of a judge. The causa in contracts has 
been already mentioned. Causa civilis were four : 
(1) Re: acceptance of ownership, possession, detention 
of an object by one party from the other with implied 
or express promise to return the thing as in four real 
contracts. (2) The expression of agreement in a cer- 
tain verbal form, e,g,, stipulation. (3) Writing peculiar 
to the Eoman system of book-keeping (4) 

In sale, hire, partnership, agency, the mere agreement 
{consensus) of the parties was the cause. GiraudJ says 
the debtor was obliged by reason of performing a 
solemnity; in the verbal- contract by reason of the 
set response to the interrogation of the other party. 
V^ithout this he was not bound. The formula by 
degrees was subordinated to real contract. Maine’s 
Ancient Law, ch. IX, deals with the history of contract. 


Causa, according to Liebe, must be donate, solvere 
or credere ; Ulpiana says that the existence of causa is 
the ground of an actionable obligation; while its 
absence causes hindrance to obligation to arise. 

A.— RULES OE THE DOCTRINE OF CAUSA IN 

LAW OF CONTRACT. 

EUIE I.— Causa civilis is necessary to make a valid 
contract. 

Apement resulting in obhgation enforceable bv 

law IS a contract. ^ This is true of English and Roman 

of Sr?' . more than agreement 

of the parties is required to produce actionable habilitv • 

e some cffl-Msa or legal reason why the law 
shoidd_enfor<^_ oti^o^wise it is ineffective In 
English Law this cause or legal reason is either an aarep 
meat undei; seal or presence of consideratil t 
R oman Law the main were four V ^ 
which .n ,.-s 


^Mamiel Mememdre de 
DroU Roman, pp. 444-447. 


^ . 147, sees. 2. 4* 
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able liability. These causce are re, verbis, Uteris and 
consensus, Savigny defines a contract as an agreement 
of several persons who by a common act of the will 
determine their legal relations. He divides contract 
into six classes : — 

(1) Legitimce contracts which owe their origin to 
jus civile^ and ^us gentium contracts which owe their 

origin to jus gentium. This division is based on their 
historical origin. 

(2) Contracts divided into {a) unilateral and 
{h). bilateral. 

(3) Conti acts divided into those in which one party 
only is to derive benefit from the promisej or where 
both parties wiU derive benefit from it. These were 

enforced according to civil action. 

(4) Contracts divided into stricti juris or bonmfid^i 
in which praetorian action was granted . 

(5) Contracts divided according to the presence or 
absence of a solemn formality being required by law. 

(6) Contracts divided according as civil law gave 
a right to bring action or afiowed the plea of exceptio 
to be urged by way of defence only: 

Innominate contracts in Roman Law can be compared 
with simple contracts because in both cases efficiency 
does not depend upon any form of English Law ; verbal 
and literal contracts resemble English contract under 
seal, because both have derived efficacy from form only. 

RULE H.— Causa may consist in donare, solvere, or 
credere* 

In Roman civil law the observance of form was 
essential in verbal and literal contracts : and the form 
was a guarantee of the genuineness of consent ; while 
in informal contracts of re and consensual there was 
a guarantee of genuineness from the fact of possession 
or dominion being given o ver to the other on the under- 
taking to return it or its ec[uivalent, while in consensual 
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contract the fact of the consent being given was regard - 
ec as enough to constitute the binding contract. The 

c\n?derin° V" detriment does not arise in 

n^hsh Doctrine of Consideration. The English 
generalisation of Consideration is wider and more 

profound than the particular which must be 

ge ent in every species of contract. In fact, the 
later on the prietors began to extend their scope bv 

means of the formulary system P ^ 

whe^i/crf? of which the Law imposes a necessity 
„ a es o iligation can he analysed into datio 

faciio praestatio. By datio quiritarnim, ownership 

bv fir transferred 

by facho, any service other than the transfer of quiri- 

taiy ownership m a certain thing can be given • whil^ 

^rcestauo was used to discharge obligation engendered 
by mcdej(5cwTO (Gains Poste). g ierect 

RULE HIj-The general rule of Roman Law is that 

cS; • 

No third person can be made liable or derive benefit 
irom the act of a person who is not a party to the 

This rule is applicable to solemn and non-solemn 
classes of contracts, to exceptiones and to actions. 

If a contract is made on behalf of self and a third 

person the rule is that (a) if it is in a solemn form 

only the half is good 2 ; (fi) if it i 3 ^ non-solemn 
foriiij the whole is good. 

andtot a^Silr contracting party 

and not a thijd person can acquire a right : (1) ^en 

he mere discharge of the obligation is made to the 

third person; or (2) w-fien the discharge, although it 

TTT^f^ 5, 12, 26, Inst. non-potest Dig. 44, 7 n 
III, 19, 19 Alteri siipvlari -.Just, 3, 19 4 * ' 
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be made to the third persoiij is for the advantage 
of the contracting party owing to the third person 
being the son or slave, or cashier or creditor, of the 
contracting party. 

There are cases in which a third person and not the 
contracting party can acquire a right ; — 

( 1 ) A son or* slave acquires for his father or master. 

(2) Stipulation is made for heir presumptive. 

(3) The contracting parties have reserved a right 
of restitution to a third person. 

Under the old law, childern in potestas and slaves 
eould acquire benefits for their paterfamilias without 
their will ; but they could not incur debts without 
the will of their owner ; a stranger could not acquire 
rights or incur liabilities on behalf of a third person. 

Under later law granted actio exercUoria. 

It w^as granted 'whether the actor was manager for 
the owner or not. This action was at first allowed 
between the ostensible parties only ; and gradually 
the right to sue a third person was given ^ , This was 
called actiones adjectitce qualitatis ; actio institoria 
allowed delegation to ostensible parties. Here real 
parties to the contract can sue and be sued ; actio 
de peculio allowed a child or slave in potestas to be 
sued for a limited liability to the extent oi pecuUum. 
Actio tributoria wm very similar to actio de peculio, 
but the father was not allowed to deduct the peculium ; 
actio quod jussu originally did not allow the father to 
Soeqmie debits through his child or slave ; but by 
means of aciio dJe rem -yerso, the f ather could acquire 
debts through his children or slaves. 

In the time of Justinian, the creditor had got two 
debtors, but in the old law the creditor had^one debtor 
who really managed the businessj3r ship.' The praetor 
had the discretion of giving or refusing existing 
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actions. If the action was brought against a tutor 
the prsator would allow it against the pupil himself 
to save the tutor from bad repute ; when an action 
was roug t by an attorney, if he acted as a cognitor 

the principal was directly liable 1 . 

In Roman Law a contract cannot be made with an 
indeterminate person, e.g., in case of the advertise- 
ment of some reward to a person finding lost property, 
the finder cannot claim the reward by action. In 
English Law the finder can sue. In public auctions 
as soon as the hammer falls, there is a determinate 
person, and action can be brought for the price. This 
is English Law also. In bills or notes to bearer the 
principle is the same. In Roman Law the egoti- 
abihty of notes was not recognised ; and the idea of 
Mma m biUs of exchange has no place in Roman Law 
because the theory of real actions was not applied to’ 
notes and bills ; in actio vindicatio the nlaintiff wna 
required to show an absolute right to the property ' 

andmfflcfoo pubhciana, the plaintiff must prove auasi- 
property. ^ 

Tile Roiiiuri Tew tried to get over tlie difficulty by 

adoptmg a device. Moyle 2 says if a promise were 

given by A that R should do or forbear from doing a 

oertam thing, as a general rule neither A nor B would 

be boimd by the promise ; but liability can arise in 
tne lolJ owing cases : — 

a nenabvT- promise is secured by 

a penaltys ,.( 2 ) if he promises expressly or impliedly to 

get R to do or forbear from doing that thinv ' 


(6) R can be liable : (1) ff A is his messenger ; in 

particular mstances actions were made by pnffors • 
or (2) if he is M’a heir. ey pintors. 

Liability may be created in favour of a person who 
was not a party to the contract. ^ ' 


^Savigny Obligations, p. 120. “ Dig. 4.-5, 1 3S 2 - ttt 

wan. (1893) p. 73 , XIX, s. 19. 
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* 

(а) If X promises Y to do something for Z, aceord- 
ing to the general rule there can be no rights created 
in favour of Y or Z ; Y cannot have any right, beGause 
he has no mterest ; Z cannot have a right because he 
was not a party to that promise ; but Y can acquire a 
right under the promise. 

(1) If he can show that if X performed the promise 
to Z he would derive some benefit from the performance 
or that X not performing his promise he will be 
exposed to some liability i , 

(2) If any penalty is im|)osed in default of the per- 
formance, it becomes a promise made for him ^ * 

(б) If the transaction consists in giving somethmg 
to Y in the name of Z^ Z can use in condictio in person^ . 

(c) Where Y makes a gift to JT on condition that he 
transfers it to Z^ . 

{d) li Y deposits or lends property to X on condition 
that he returns it to Z. 

(e) Stipulation on behalf of a third person must be 
secured by a penalty, otherwise it is voids . 

If a promise of performance is made to either of two 
persons, it is said to be solutionis cause adjectus ; the 
promisor can release himself by performing the promise 
to either of them. Bqt if the promise of performance 
is - made to two persons, one of them can acquire no 
right whatever, if the performance is made to the other. 
There was a difierence of opinion among jurists. The 
Sabinians held that one of the two parties could acquire 
the whole of what had been promised. Justinian did 
not follow this view. Poste says the view of the Sabh 
nian school was accepted in formless contracts ^ . Moyle 
suggests that the rule should prevail in bilaler^ 
tions’7 . Labio says a convention 

Unst. Ill, XIX, 20. V«si. m, 19, 9.(1883) p. 73. 

^Inst. ni, 19. ^^mg. 18,1, 64. y 

’‘Dig. 12, 1, 2, 4.:: 

“Code, 8, 53,. 3. l^olas 
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(a) bj an act, a letter or messenger ; a convention may 
be made by implied agreement. (6) If the transaction 
be mutuum, anything given by in O's name can be 
lecovcred b^’ thoj^oTidictw ^ , (c) A pupil can bring cictio 
utilis on a coristitutum made b}-’ his guardian in his name - 
(d) If in making settlement of dos on a woman, stipu- 
lation was that it should be restored to her or her des- 
cendants-. 


Gains says : ^ Complete transferability (singular 
succession) of obligations was unknown to jurispru- 
dence till modern legislation gave validity to contracts 
with an 'p£,Tson(i except as a member of a class j 
in other w^ords, to papers payable to a holder or bearer ' 
In KiOnian law the theory of assignment did not go 
beyond actio util is. 


RULE I? .—The aet or forbearance constituting CAUSA 
must be of some value in law i the inadequacy is 
a valid ground for rescinding a contract. 

Acts and forbearances must be measurable in some 

money value ^ . 

In Eoman Law in the case of purchase for less than 

half the true value of the thing soid, the purchaser had 

the option to give up the thing or make up the full 

value. In Enghsh Law to set aside the transaction as 

showing want of consent or free will, the inadequacy 

must be so gross as to shock the conscience of a reason- 
able maa. 


Arrha amounts to making the contract practically 

solemn 5 . If earnest is given, m purchaser, if he re- 
fuses to fulfil it, will forfeit what he has given ; if the 
seller refuses, he has to restore double, even though no 
agremnent was made expressly on the subject. This 
applies both to written and unwritten contracts. Earn 
est^operates-in two ways: (a) the property in the' 
arrha does not pass to=the holder of the but is 


'Di.j. xn. Tit. VI. 147 . 

-Himter*s Boman Law, 


Paste, p. 407. 
■*£»%. 40, 7, 9, s. 2. 
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ir\ ,M»* fim 

^'4 i 

either returned or entered in satisfaction of the part 
of the price, (b) It is a mere corroboration of the con- 
tract ; It ]s not a substitute for performance of the 
contract. As a genera! rule th? motive from which 
a promise is made is not essential so far as the juristic 
effect is concerned, and it do:s not matter whether 
the person who enters into contract gains his object 
or not by that act. Thera are four cases in which motive 
is essential : (a) Metus. Here the party is forced to 
enter mto a juristic act by means of fear and tlireat. 
The prffitor relieved the party, {b) Dolus. Here the 
party was under deception, fraud, want of good faith; 
actio doli was granted by the prsetor. (c) Substantial 
en-or ^ This is important in contracts of sale, letting 
and hiring, (rf) In donatio & person from motives of 
liberality makes over to the other person some property 
or benefit. Gifts are revocable on the ground of 
ingratitude on the part of the donee. 

KUJjE V,— The object of an agreement must not be im- 
possible, uncertain, illegal or contrary to civile.. 

In civil law the promisor is not liable for not perform- 
ing his contract, if the iuipossibihty arose from circum- 
fatahces not brought about by bis neglect or ivdlfui de"- 
fault. The object of contract is to require good faith 
and fulfilment of the promise and not to make the 

promihor Ell insurer Egiiiiist risks iiiiforeseeii Eiicl outsid.© 
the bargain. 

: 3 . 

In English law the grounds of imijos.sibility are to be 
set out expressly to avoid the elieot of iinpossibility. 
A stipulation for conveyance of ns sua which the stipu- 
lator believed to be ulienn hi void I . The iuipossibility; 
inky he physical arising ex 2->ost facto without 
any default on the jiart of the debtor 2. The 
subject may be non-existent or may be im- 

possible hi nature or law. It may .Tie'impossible 
initio, op i^^ afterwards.” It may be a rela- 

tive or an absolute impossibility. A promise to do 
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act which is impossible ah initio is void. No rights 
can arise ^ unless the promisee was ignorant through 
no fault of his and though having acted on the contract, 
it is impossible to put him in the same position. In 
such a case indemnity was given. The impossibility 
must be absolute and not relative. If it is due to the 
promisor’s own fault, it will not excuse him 2 , 

There were two kinds of wagers and each was differ- 
ently treated : (1) If the transaction was entered into 

with a desire to provide against a loss or destruction 
of the thing, it was binding and could be enforced by 
actions, e.g., insurance was allowed. (2) Where the 
object was to make unrighteous gain, as by gambling, 
it was forbidden. The law imposed a penalty on those 
who took part in such wrongful objects. The word 
sponsio was used when the parties waged a sum of 
money on the result of an action to wait the decision. 
Later on the meaning of sponsio was to take part in 
a game of skill. In English Common Law wagers Avere 
valid if they were not indecent. The law did not 
countenance a desire to bet and Josses paid on 
betsmay be recovered by means of actio conductio 
iiirfeWfwithin fifty years 

Contract may be indeterminate owing to the alter- 
nate nature of the obligation. In contract the option 
belongs to the debtor s. The debtor in the alternative 
ahUgoMo may reclaim the part ^vhich he has paid and 
ma|r pay in the other alternative mode 6 , but this option 
comes to an end after constiiutum is made. If the 
creditor accepts an accepUlatio, he camiot claim the 
alternative unless he reserves his right expressly. 

If the object is indeterminate, the contract is void^ . 

1/ D%. 19^2, 25, 

8 . 

^Dig. 19, S, 17, s. 5. 

‘* Van Vangereu), sees. 59S— 

61S ; Savigay Obligaiion I, 


in, 28. 

1, 138,8. 1. 
45, 1, 75, s. 8. 
’i>«9'.45, 1, 115. 
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li causa fails, restitution is allowed. Tke failure of 

gives five cases in which action can be brought to 
recover what was given : (1) Where money not due 

is paid by mistake (indebitum), (2) Where property 
has been given in terms of a compromise which is not 
carried out. (3) Where given under a condition (con- 
ditionem) which is unfulfilled. (4) For a ]Dast considera- 
tion ob causam i .* In order to base an action for restitu- 
tion on the ground of failure of causa, it h necessary to 
deliver that property in pursuance of a compromise 
of claims or on account of any of the causa mentioned 
above, or to carry out a condition or for something to 
be done, and there is failure of that condition or object. 

(5) For future consideration ob rem. What is given for 
something to be done must be the subject of an action 
for return on the grounds of justice and fairness. The 
technical Roman term is causa data causa non secuta. 

Indebiti solutio was allowed to recover what was paid 
under mistake. There must be nothing against good 
conscience in returning the money. Error must he 
of fact and not of law. Ignorance of law is no excuse ^ • 

Pothier maintains that even i£ there is error of law, 
money can be recovered 3 . It is a clear rule of law that 
a person is entitled to the return of what he ought 
not to have paid even though it was through a mistake 
of fact. Julianus and Paulus are of opinion that a 
debtor, who after discharge pays a debt, has no right 
to repetition. Restitution should be allowed even ^ ^ ^ ^ 

though tinder mistake of law if there is no natural 
obligation, because a man ought not to be enriched at 
the expense of another. Pandects refer to error only. 

It; may be error of law of fact or of law. Pothier is 

of opinion that error of fact or law will be a ground 

to claim restitution ; Viimm^ 

can be claimed in all cases of error, either o^^^^ 

fact, because condictio indebiti is an equitaifle 

The Digest, Book XII, Tit. VI, ^ t^ 

^1)4^7. XII. m 

Paulii^ on PlaiUius* * ■ 
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money paid that was not due. Papinian (on Edict 26) 
says where a man pays what he does not owe in igno- 
rance of fact, he can sue to recover it by condictio ; 
but if he paid it knowingly he cannot recover. Pom- 
poniiis (on Sab. bus 9) says when money which is not 
due is paid b,y mistake, the action may be for the re- 
turn of either the very money paid or an equal amount . 
Pomponius (on Sabinus 21) sa.ys it is* only right as a 
matter of natural law that no one should become 
richer to the injury of another. Savigny is of opinion 
that money paid under mistake of law cannot be re- 
covered by condictto indebiti unless it be proved that 
ignorance is excusable and not gross negligence ^ ; in 
English law mistake of fact is an excuse i but mistake 
of law is not, and money cannot be recovered. Action 
of co7idictio TBsemhhs the action for monev had and 
received in English law. 


RULE Yl.~Am motive to return a benefit already 
received wifi give rise to natural obligation with 
certain results: 


The oiigin of natural obligation is threefold ■ (1) th 
freewiU of the debtor (2) unjust enrichment of th 
debtor-; (3) the desire to make reparation for injur 
in the past. In Roman law past causa will give risi 
to natural obligation. Non-actionable obligation mai 
be the result of (a) absence of formalities of civil law' 
{6) or incapability of the contracting parties or mai 
be relatmg to dominus, which can be enjoyed by certah 
persons only ; (c) disregard for jus gentium ; {d) non 
observance of the rules of procedure. Instances o 
natural obligation : (1) a wife pays dos by mistake 

m recovered by indebiti condictio 

(2) Monpy may be paid in excess of the sum due. Hen 

the pupil could not sue for the excess. (3) An excessive 
^yment mayj>e made in consequence of acHo pn 
Bocto Here tte condictio for the excess is not allowed 
SenatuB Gonmltum Macedonianum allowed action Jc 
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be brought on the ground of natural obligation. 
(4) Where an action could not be brought owing to 
prescription, natural obligation persists. In English 
law moral consideration is not regarded as legally bind- 
ing ; the case of Eastwood v. Kenyon decided that mo- 
tive is not the same thing as consideration and Lord 
Mansfield’s remark that moral consideration w\as legally 
binding was ovef ruled. 

RULE VII.— The abandonment of a right or bona 
Me claim for a reasonable time is a valid causa. 

In Roman law obligation is a bond or tie, and figures 
very large y in the subject of obligatio. The words 
nexum, nectere^ contractus solutio, solvere are all intended 
to give that idea. An obligation is dissolved by un- 
tying the knot, and the general term of solvere is used 
to describe that process. The general rule is that 
causa which created obligation must have a corre 
sp ending mode of release. Literal contracts must be 
extinguished by writing on the ledger acknowledging 
the receipt. Hence to extinguish an obligation, certain 
legal steps had to be taken, otherwise the parties con- 
tinued to be liable. There were a few cases in which 
the plea of exceptio doli could be used. The right 
could be extinguished by abandoning the claim, and 
partial payment in satisfaction of the whole was valid, 
if the creditor gave his consent i ; and the peculiar rule 
of English law, as laid down in Pinners case, that a 
smaller sum of money cannot be a good discharge for 
a larger sum v of money at the same time and place 
between the parties does not obtain in Roman law. 

RULE Vin.— Compromise of a disputed claim is a 
good causa. 

Transactio might take the shape of an agreement 
convention, or might be confirmed by 
lian stipulation, i.6., a general renewal of all pre- 
ceding claims accompanied by a formal release and 
by a covenant of penalty for breach. It affected the 
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g ts of the parties only. To be a valid traneactio 
(or compromise) the existence of doubt is necessary! 
It the terms of a compromise were fulfilled, the orio-inal 
action revived. An agreement for settlement of a 
cause or suit extinguished the action^ . In Eno'llsh 
aw there must be a bona -fide dispute as in Roman llw ■ 
ence any underhand dealing will vititate a compro- 
Each party surrenders some alleged riglitf in 
er to remove uncertamty. Such a compromi.se 
ould give rise to a pactum de non petendo^. Similarlv 

and a valid, caasa exists for such settlement. 

Composition with creditors is valid. If a creditor 

agrees with his debtor not to i i 
exoprition -f- ■ ^ demand payment, 

exception pacH convenU may be urged exactly as if 

the parent were made. Such a defence could be 

raised both against the person who actually accepted 

composi ion and those who were boiuid by itT S 

English law each creditor foreo*oes his rierhi • 

deration of other creditors also foregoing their rmh f t n 

enforce their whole claim against the debtor. ^ 

RULE IX. ^An antecedent act gave rise to nat«i t 
2n?^ was enforced by praetorian 

In Roman law an antecedent act or forbear^noo o 

promiseofonepartygivesriseto natural oblgXn Jd 

co«&cfoo was aUowed to recover money. This is not so 
in the English law of oonsideraHnn n ' '•■not so 

must be either nresJn?^ f f ^ ^o^isideration 

force : bnt pr»tor g.ve right of .wtioo to tnfotoe c« to 
They were cUed pM, md Zv w^ 

niiech. lor crUeterl .green. to Se IT 

« to dieoherg; , 

incurred. • ^ ^^dity already; 




Oode 2, 4, 171, 
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RULE X. — Any promise by engaged couple or by third 
persons on the ground o! marriage taking place is 
a valid cause and will be enforced. 

There is a dispute among jurists if breach of promise 
to marry {sponsio) was actionable. Ihering is of 
opinion that promise to marry was not actionable at all; 
while Giraucl is of the contrary opmion. Ihering gives 
as reason that the marriage contract bemg absolutely 
voluntary, till it is completed the parties can, at their 
will, dissolve the bond, otherwise the freedom of the 
parties would be restrained. The parties may stipulate 
for a penalty in the event of the breach of contract to 
marry* In later law such a stipulation was regarded 
as twi'ipis pct'ClufUj aiicl. cxc'^jitio doli could, dc urgccl. 
Bryce 1. Where armli sponsalia was given on betrothal 
and breach occurred, there behig failure of contract, the 
nroperty must be returned unless the breach was for a 
just cause by one party only or by mutual consent. In 
English law a promise to marry is actionable ; a promise 
by a third party to give somethmg m consideration of 
marriage taking place is valid and is governed by the 
rules of donatio. Mutual promises are binding if the 
causacivilis is present, asm the four privileged contracts 

of Rome. 

The consensual contracts are bilateral because both 
parties enter into mutual obligation to do something. 
Verbal, literal and real contracts are unilateral. There 
was a right bestowed upon one pai-ty only, while duty 
was imposed upon the other ; while in contract of sale, 
for histance, as soon as the price was agreed upon the 
contract of sale was complete. Innominate contracts 
were of four kinds : (1) cfes : I give,^to^ 

may give. (2) Bo ut facias : I give, that yom may do 

sorithing. (3) ; I 

may give. (4) f 

you may do something.^^:^ M 

’^Studies in History and 
JtiH^radencei 
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essential that something should be actually given or 
performed by one of the parties in order to constitute an 
obligation against the other ; in bilateral contracts a 
promise of one party is quite enough ■ to give rise' to 
action lor the promise of the other party. 


Boman law mutual promises being nuda pacta were 
imt enforceable ; but if penalty were; added in ease of 

e etault, action was allowed to enforce that penalty in 
case of default of either party. ^ ^ 

RULE XL— In every kind of obKgation causa is essen 
tial : a deed must have a causa. 


ihe idea of specific performance of contracts was not 
developed. All that the praitor could do was to "ive a 
formula to the judex who would condemn the party who 
was found liable to pay damages. This is the peculiar 
result of the procedure which prevailed in Roman law 
this result was mitigated by means of the printorian 


mild over to give 


stipulation. The party would be bi 

the very thing ; and by means of stipulation the result 
was indirectly achieved ; tlie party who feared his ad- 
versary would ask the judex to get stipulation to bind 
0 ver the other party to sec u re the f r uits of the action. 

In Roman law seals were not required to authenticate 
any documents except wills. Any seal on a uSl w^s 
suJhcient 1 . 8ir Henry Maine believes that there was 
one common form o'^ contract and conveyance called 
fmiolmm per aes at lihram. He deseribes the process 
a« follows : “ I.et us coiieeive a sale for ready money as 
the fc.vpe '>1 flu! nexum. The seller binught the property 
I mtended to dispose, c.y., a slave, the purchaser 
a tended with rough ingots of copper which served for 
money and an indispensable assistant, the Ubripens 
presented hftnself with a pair of scales. The slave with 
certain fixed formalities was handed over to the vendee 
the copper was weighed by the Ubripens and passed to 

'iwiiS. n, X, 6. 
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the vendor. 8o long as the business lasted, it was a 
nexum and the parties were 7iexi ; liut tlie moment it 
was completed, the 7iexu7}i ended . And the vendor and 
purchaser ceased to bear the iiaine derived from their 
niomentary rel ation . B ii t now let n s mo vc a stej) onward 
in commercial histor\^ 8ii|)i)ose the slave is transferred 

’ ^ 7 

but the money is not jiaid. In that ca.se the 7iexu7n is 
finished, so far as the selh^i* is coiicern.ed, and when he 
has once handed o ver his j)i*o|>erty, he is no longer nexus ; 
but in regard to the jiiirchaser, tlic nexu/m continues. 
The transaction as to Iris pai*t of it is iiicomplete and he 
is still considered to be 7iexus, It follows, therefore , 
that the same terrn desciibed tlu^ coiivc^^oiiice by wliioh. 
the right of property was transmitted, a.nd the personal 
obligation of the debtor for tli,e unpaid jiurchase money* 
We may still go forward and jiietui’e to ourselves a 
proceeding wholly formal in which nothing is handed 
over and nothing is paid ; we are brought at once to a 
transaction indicative of much coininercial activity, an 
executory contract of sale ^ 


Hunter^ concludes that '' there is no sulficient evi- 
dence to connect the stipulation by way of descent with 
the nexicm^ but that such evidence as exists points 
rather to the stipulation as representing an element in 
law; equally priinordial with the notion of property it- 
self.’ ’ Savigny and Ortolan agree wdtli Sir Henry Maine 
that 7iexum was the first known contract. Savigny 
says fuulutm wdijS the earliest contract to be enforced 
by means of action, and derives stipulatio from nexmrhy 
which in turn is derived from fwuPu/wm, Nexmu was a 
fictitious sale used in order to protect other contracts. 
■AS^%i 2 Ak.^m;'.and expmsUcdio wem a mere .species; of'' con- 
tracts of loan, Gondidio could be brought to enforce 
such contracts and not mdo7tss barm because 

.parties depended :"on ' good' faith, the ^pipfection;' of " law' 
was not required, and the parties could settle^^^^ t^^^ 
■■matter amicably, 


Amlmit LaWi p. 333. 


"'^Eovnau pp. 536— . 540 , 
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Hunter traces the existence of stipulation during the 
time of the XII Tables ; hence Savigny’s view that 
stipulation existed after nexum was abolished in 326 B.C. 
is not historically correct. 

Ortolan agrees with Savigny in holding that .stipula- 
tion is a derivative contract, but believe.s with Sir H . 
Maine that nexum was the earliest contract. In nexum 
the ceremony of the balance and bronze was one part, 
and the other part consisted in specifying the nature 
of the obhgation. The ceremonial part was gradually 
dropped and stipulation was the result. 

Hunter does not admit that there is any connection, 
between the words spomleo and nexum at all, because, 
according to him, there is no evidence to show that 
conveyance was derived from nexum.. in the time of 
the XII Tables there is nothing to show any connection 
between the two. Nexum rec|uired the presence of live 
witnesses ; stipulation did not require any witnesses to 
be present. In nexum bona, fide action was allowed ; 
while in stipulation strict yum action was allowed . 

Moyle says the real and con, sensual contract.s were 
said to be^Mm gentium ., the supposition ilxAt m.uhmm 

was . actionable at .Rome before is )iot sup- 

ported by the facts of history ; muhmmh quite dis- 
tinct from other real contracts. 

B.— THE DOCTRINE OF CAUSA AS IT AFFECTS 
^ THE LAW OF PROPERTY AND CONVEYANCE. 

RULE I. The presence or absence of the causa civil 
changes the legal nature of the transaction. 

There is cause in donatio : it is one of the modes of 
acquirmg property recognised by the civil law. In 
early law a promise to give was not enforceable unless 
It was made by sUpulatio. Antoninus .Pius made a 
meio formless -promise^ actionable between parents t 
children ; Justinian enacted that such a promise v 
actionable between all persons i . In English law 

^Code 8,54 35,5. 
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promise to give, unless under seal, was not actionable. 
Gifts inter vivos cannot, as a rule, be revoked ; the old 
law allowed the |)^terfamilias to revoke a gift made in 
favour of an emancipated child during their lives. 
Diocletian limited that right to proved cases of ingrati- 
tude or when children were subsequently born to the 
donor. Justinian specified that in cases of ingratitude 
gift could be revoked ^ . In English law if a gift is 
volimtarily made, it cannot be revoked on the ground 
of ingratitude or of children being born to the donor 
aft-rwards. Gifts between husband and wife were 
fdxbidden^ . If the amount to be given by way of gift 
exceeded a certain limit, it was to be done under forms 
prescribed. The Lex Oinoia^ forbade gifts between 
kinsmen. 

In English law delivery is required ; if the gift is 
incomplete, it cannot be treated as a trust. In Roman 
law all that the law required was registration in case 
of gifts exceeding a certain amount in value. In Roman 
law fidei commissa could not be created inter vivos. 

The conveyance by 'copper and scale’ was the form 
mostly used to transfer property. It was symbolic till 
jus gentium recognised real a id consensual contracts. 
The property could be acquired by traditio and posses- 
sionis. They were regarded as good causes to acquire 
property also. Usucapio ripened possessio into owner- 
ship. It must he bona fide and ex justa causa, Nexum 
was a loan of raw copper. The copper was weighed out 
and delivered over to the borrower who agreed to give 
an equal quantity of some kind of goods; Dotis dictio 
was a formal contract. There was an oral declaration 
on the part of the bride’s father or male cognates, 
of the bride herself or of the debtor setting forth the 
amount which was intended to be given. The sanction 
was religious. In the XII Tables we find fhe object of 
the legislator to be to give as much force to the verbal 

" Code 8, 66, 10. 

DigestMrLh 
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words of as to the words of sponsio, Ne^wm 

modified the harsh treatment of debtor by creditor in 


or 


• In Roman law the law of trusts inter vivos was not 
known as in English law. The idea of the division of 
property into legal and equitable was not developed , 

RULE n.— -The alienation oi property, though valid as 
against the transferor, may be set aside for want 
of causa. 

The praetor did not interfere to use his powder to 
mitigate the harshness of law in the case of debtors who 
would not pay. Gains ^ says the estate of a lianknipt 
may he sold during his life-time or after his death . It is 
sold in his life-time when he defrauds his creditors bv 

Kl.-* 

absconding or when he is absent from the forum and 
undefended or avails himself of lex Julia and surrenders 
his estate, or after judgment being given he allows 
the period to expire. His estate can be sold after his 
death when it is certam that he has left no heir or lawful 
successor. Justhiian ^ says when a debtor who ha.s made 
a cession of his goods to his creditors acquire.? a fortune 
which makes it worth their while, the creditors may 
compel him by action to pay as much as he can, but 
not more. Debtors would iietiticn the Emperor to 
allow the creditors to grant respite for some time or to 
accept a hankruptoy. The creditor who had the gr atest 
amo’mt to recover had the option to grant respite ; if 
the amounts of debits were equal, the majority of credi- 
tors had to decide ; if the creditors were equally divided, 
the request was granted. 

The alienation of property could be set aside in 
favour of creditors on the following groiinds 

(1) If a debtor delivered to a third person his pro- 
; „ ; perty' with the intention of defrauding ' his 
. . creditors, the property continued to bepait of 

the debtor’s property and the creditors had a 
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right to rescind the transaction ^ . Any act 
by which a debtor diminished the amount of 
his property which was to be divided among his 
creditors was a fraudulent alienation. The 
del)toi‘ was not bound to add to his property ^ ^ 

Instances of fraudulent alienation are : Aliena- 
tion of pi'operty, acquittance of debt or pledge 
or giving property as a dowry is vokP . If a 
debtor allows the time of prescription to run 
or loses a servitude by non-use, he makes a 
default prejudicial to the creditors. The inten- 
tion must be to diminish the assets available 
for creditors general^ ^ , 

(2) If alienation or acquittance v/ere made without 
oiving: any value, it was set aside, even though 
the person in whose favour it was made was 
quite innocent and had no Imowledge of 
the fraud being practised on the creditors. 

(3) But if value were given, the alienation would 

stand unless fraud were known of that third 
person®. If there were any suhsequent aliena- 
tion from the purchaser to a person who did 
not know of the fraud, the transaction would not 
he affected ® . 

Titius being in debt convej^s all his property to hjs 
freedmen who were his children. As at the time of that 
conveyance he knew himself to he in debt and alienated 
the property, the natural effect was to defraud his credi- 
tors ; the Court would set aside the transaction in favour 
of the creditors though his children had no knowledge 7 .- 
Creditors can brine actio pauliana against : (a)the person 
who paid the value with knowledge that fraud was 
practised on the creditors ^ ; (6) and also against one 
who did not know of the fraud but bad paid no valued . 

• ’•Jwsi. IV, VI, 6. 

0 Ibid. 4:2, 8, I, 2 ; Ibid. "Digest 42, 8, ^. 

42, 8, a 10, 14. Hbid.42,8.17, A 

' 50, 17, 79. : ;^ea! 7, 76,4.: 
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• 

Action cm be brought by and against the heirs of these 
parties. If a person has lost possession of a thing 
frauclulentiy conveyed to him, or has been fraudulently 
acquitted of a debt, actio pauliana in factum was allowed. 
The period of time within which the transaction must 
be set aside was one year and after that time, to the 
extent of the property which was in the hand of the 

alienee^. • 

The ground of restitutio is fraud of the alienee and the 
creditor’s action is in rem. Actio was per- 

sonal ^ while actio in factum was available against the 
boTia fide alienee, Savigny (ObligaMons) says there were 
two modes of proceedings against insolvent debtors : (1) 
manus injectio oi personal execution. It was allowed 
where judgment or confession on which execution 
issued was on a money loan. (2) Execution against 
property was granted in other cases . 

The effect of bankruptcy upon the debtor was that 
he lo t all right of disposal, not ownership of the property, 
and the property was managed by an assignee in ba k- 
ruptcy appointed by the credit u’s. The creditors having 
a right to special things ranked in j)reference to others 
[separati ex jure domini). Those creditors who had 
claim against the inheritance mighr demand beneficium 
separationis. 

By means of actio contributoria trade creditors got 
preferential rights ^ . 


In English Law creditors can set aside alienations 
under 13 Eliz. c. 5 and 27 Eliz.c.4; theac^^o pauliana 
resembled the English Statutes. It covered a more 
extensive ground, in setting aside conveyances with a 
view to defraud creditors, than the English Statutes 
the period allowed was shorter than in English Statutes, 
in setting aside conveyances. In Roman Law there was 
no pro visiomsimilar to the Bills of Sales Act, 1882. 


Ubid 42, 8, 10,24. 

22, 1,38, 4. 

*Moyle, Juetiniany -p, 310. 

^ Fort Vangerow Secs, 574— 


575 j Amts Secs. 218 — 226 ; 
and Puohta Secs. 248—28 ) 

deal with the subject of 
bankruptcy in Boman law. 
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C.— OBLIGATION TO DISCLOSE CAUSA. 

The whole spirit of Roinan ■ law was to insist 
on the publicity of the transactions and cmisi- was 
clearly set out. In the XII Tables the soieniii deciara- 
tioii of promise or agreement was accGiiiplished l)y an 
appeal to the gods ; and the whole transact loii was 
carried out in public. Forinaiisni alone led to the f r- 
niatioii of contract . In early days the yerba! d e :daratioii 
on the part of the promisor was couched in solemn forms: 
and the oath-breaker was an outcast. Sj...ondeo was 
pouring out wine at the coiiciusioii of a sworn compact. 
It was no more than an accessory ceremony- The list of 
Ciyii causcB was sradualiy extended. , But there was 
no legisiatiye enactment to set out causa. In contract 
Uteris the entry in the ledger w^as coiielusiye proof of the 
obligation and if the other party did not dispute it within 
two years it created a binding obligation and exceptio 
was not allowed bv way of defence. In sale the., price 
was to consist of a' definite sum of money. If it \¥ere' 
not a fixed sum the' contract '\¥as not complete. There 
are no special enactments as in Engiish Law to disclose 
the nature of consideration. 
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THE DOCTRINE OP CONSIDERATIGN IN ENGLISH 
LAW COMPARED WITH THAT IN ROMAN- 

DUTCH LAW. 


Roman Law was studied in Holland and the Dutch 
school of Jurists arose in 1575 when the Universitv of 
Leyden was founded. Grotius (1583 — 1648), Viiinius 
(1588— 1657 );\ an Lmdeii (1625 — 1682) and Huber (1669- 
1 i 3w) \v ti c the eat Jurists of that school and flourished 

in the 16th and 17th centuries. Yoet (1619^ 1677) 

W issenbach (1607 — 1665), Seheitinga (1708 — 1765) and 
Bynkershoek (1673—1743) lived in'' the 18th century. 
These Dutch jurists have contributed a' vast amount of 
scholarship to the doctrine of causa. 

Prof. Fockema Andrre gives an historical account of 
the doctrine of ama during : (a) the Germanic period ' 
fioiu the accession of Germans to the accession of CIo vis • 
(b) the Frankish period up to 1581 ; (c) the Feudal" 

period till 1806 ; and {d) the Republic wdien the Dutch 
declared their hidependence, 1 . 


The History oi Contract, ’ says brof. Fockema is 
the History of a transition from rigid form to adap- 
tability.' The typical examples of eoiitraot are sale and 
exchange, both reciprocal and immediate in operation 
and the idea of enforceable promises arises late. The' 
promisee took a pledge for the pez-formance wedclle 
{cadiahcA: VindkaMo is used as a svmbol. Fastua is 
M over to the oreclilo, Leter oo this ie 

h-'e V tiod’s pennies are a mei-6 

uiodification of the same idea. 


'Old Dutch Law, 1900; Law, Ax 14 
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On the other hand, Tacitus says a promise seriously 
made should be scrupulously made^ and that it is a 
base thing to violate a promise 2 . Among the writers of 
the i6th and 17th centuries, who collected the old 
German LaAvs, Grotiusand Vinnius both speak of the 
great sanctity of the promise. In Lex Baruvarium 
(tit. 16) a provision was made to swear to a fact as of 
great consequence.' 

This promise was distinct from obligatio juris, because 
it did not create vinculum juris ; there were no consensual 
contracts among the early Germans ; ‘ real ’ contracts 
Avere well known because there was nothing to be done 
at a future date and the Avhole transaction Avas completed 
at once 3. Exchange and barter are the earliest forms 
of contract, in Avhich one party exchanged one commodity 
for another. Vadium or security Avas taken when a 
thing was to be given in the future. Roman LaAV Avas 
studied by laAA^yers in the Netherlands and was accepted 
by the Courts of Justice, and the formalism of German 
Law was displaced by the Roman Law of obligatio (con- 
tract) which was identical with the law of Oorjms Juris; 
thus we find the LaAV of Contract and the Doctrine of 
cama prevailing there. Dutch writers like C4rotius 
refer to the Roman LaAv of causa in treating the law of 
obligation ; while side by side G erman customs prevailed; 
the Rom, an maxim ex nudo facto non oritur actio was not 
accepted in Roman-Dutch LaAV ; in Holland a serious 
promise was binding and legal effect was given to it. 
In 1755 Heineccius writes that the Romans distinguished 
between pacts and contracts. Pacts were divided into 
mida and non nuda ; and non nuda pacts were of two 
kinds, Ugitma fractoria and adjecta. ' The Germans ^ 
Avrites Heineccius , ‘ were ignorant of this distinction 
and they attributed no less force to agreements deliber- 
ately made than did the Romans to th®ir contracts 
entered into with due solemnity.’ The? Germans from 
the earliest times esteemed no virtue higher than good 

^Germany, oh. 24. » Schroder, p. 283, 

^Tacitus, A oh. 54, 

. 50. "... b 
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faith, the subtleties of Roman Law were not adopted by 
them, but it was the general rule and practice that all 
promises based upon any reasonable ground {redelyhe 
oorzaah), in whatever terms expressed, and whether 
the parties were together at the same place or not 
gave a right both of action and exception i . Wessel 2 
writes to the same effect. A deliberate and serious 
promise must be performed, and was part of the law of 
Holland. 


In Roman Law certain pacts were enforced ; the rest 
were nuda pacts, they could raise natural obligation 
and could be used by way of defence ; the question of 
consideration in the English sense was never thought of 
by Roman lawyers. The nations of Europe did 'away 
with the subtleties of Roman Law and gave validity to 
pacts both as giving rise to action and exception. The 
Germans attached such great importance to good faith 
that if a contract was deliberately made, it was enforced. 


Heineccius ^ says, among Germans, [' acts and conven- 
tions gave ground for action as well as exceptions. 
Grotiusf says the subtleties of Roman Law on this point 
were no longer observed in his time. The German ideas 
were probably influenced by Canon Law. Grudelinu.s 
dejur, Nov. 35, p. 103, says, according to our law, nvda 
pacta give rise to a binding obligation and an effectual 
remedy. Many writers 5 agree with the view that a 
promise seriously made is binding in law. 

Van Leeuwen 1625—16826 is of a contrary opinion. 

Hefell mto the error of general application to a special 
rule of Dutch law which required that in certain cases 
of written obligations, such as bonds, the causa deMti 
should be specially stated in the document of debt. This 


^Qrotins, Institute 3, p. 52. 
Maasdorps trans. 

‘^History %f Boman-DutGh 
Law^ p. 572. • ♦ 

o f German Law, 

sec, 340, 

^ histitutes Z, 2, 52, 

^VQ&t ( 1619 -- 1677 )' Ad 


Band. 2, 4, 9 ; Qroenegewogen 
(161 ■^-1652) de Ug Ahrogai/i 
Code 2, 3, 10, 13, 2 1 : Vinuius 
(1588—1657) p, 596 

Dekker ’s note to V an 
Leeuwen’s CommentaruB, Bk* 
m 2. sec. 1. 
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is a special rule. Of course, if a promise is made in jest, 
or is for an immoral purpose, no action will be aJlowecU , 
Hence the origin of the rule that contract must have a 
proper or reasonable cause to be enforceable in law. 

The word causa is Latin, while oorzaak is a Dutch 
word. Oorzaak means, in reference to contract, ground 
or reason of contract, that which brought it about. 

In Homan Law causa meant in the early stages that 
characteristic which made the contract actionable- * 
Later on causa- was used to denote ground or reason 
for the undertaking being embodied in a contract. 
Ul|)ian states that stipulatio sine causa gives no ground 
of action and if sued upon the claim it will be defeated 
by excepUo dolvmali. By cause he means not the for- 
mality of stipulatio, but the reason or ground for enter- 
ing into that formality ^ . If that ground does not exist, 
the stipulatio cannot be sued upon, even though the 
formality be there. In this sense the word causa or 
oorsaa/r is usedin Dutch writings. 

Grotius fSays all promises based upon any reasonable 
causa {eenige redehjke oorzaken) gave a right of action 
and exception. By reasonable causa he means any 
proper or legitimate ground or reason. Van der 
Keessel (1738 — 1816) and Van der Linden (1756—1835) 
use the word causa in that sense. Grotius, in his edition 
of 1667, gives a list of the Dutch meanings of Latin 
words. In that book causa is used as the equivalent of the 
Dutch word een waerom, meaning ground or reason 
the why and wherefore of any matter. 

TouUier, a French writer on thB Code Le Droite 
Fmncias ^ , says : “ By the cause of an obligation or of 
a contract the code means the motive for mafi^^ 
promise which it contains, the reason why 
it was made.” The Dutch ahd^^^^& deSnttioh 
Latin word causa are identical. * Le Glbrq, another 

^ Voet Ad ^ ^ 

aiid; 16 . ' vav; 

^Digest, A. 
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French ■wTster ’ , savs ; “ It is imnossible that one should 
■nhll anything without motive or without cause ; one of 
these things alwavs determines the will of a man and 
it is necessary that the intention should exist in order 
that there may be a contract and in consequence an 
obligation. It would have no effect if there were no 
cause.’’ 

Pothier - savs that contracts of beneficence, the liber 
alitv which one of the parties intended to exercise 
towards the other, is a sufficient cause for the eng:a 2 e" 
ment contracted in his favour. 

Coiildsmits says causa or oorzaalc is the ground or 
reason for the contract and may be the desire to do 
another a favour or to discharge a lawful obligation or to 
secure any other lawful object or purpose. Voet^ says 
in Roman-Butch Law every agreement not manifestly 
impossible, made deliberately and seriously by persons 
capable of contracting and having ground or reason 
which is not immoral or forbidden by law, may be en- 
forced by action subject to any special legal defence 
which may arise to ]3articular cases. Bekker^ has 
expressed the same thing and considers reasonable cause 
as equivalent to physical and moral probability. 
Grotius uses the words redeUyJce oorzaah to mean reason- 
able ground and causa and not as equivalent to quid pro 
quo or Consideration of the English Boetrhie, because 
he refers to good faith as the stable basis of contract. He 
clearly states that the formalities of Roman Law were 
not required in order to make a contract binding. 
The Butch Law required a good ground for a belief 
that the parties seriously intended to be ]>ound. 

Roman Baw legal ded uudurifi pactwyth as an agreement 
made without the due solemnities required by Civil 
Law j and the maxim cx %udo paoto uori oritur actio 

^Lc. Droit Momain, ^ol. 3, ‘^ 2, 14, 9 and 16. 

.. to Vaji Lemwen's 

Obhgattons, I ol. 1, Art, 4 Gommentaries on Ilo 7 min- 

^Fand^ctcm Systcm^ YoU II, Dutch Law, 4, 2, see. 2, 
sec. 33. 
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ineaat that an agreement made without proper solem- 
nity could not be actionable. Later commentators 
ascribed to that maxim a wider meanhig ; the maxim 
was interpreted to mean a contract based on the aoree- 
inent of the parties L From the 13th century '’the 
maxim hacl undergone a change in meaning ; it meant 
that a serious and deliberate agreement was brndinff 
in law even though there was no formality observed. 
Hence it follows that the Germans could not have given 
such a narro w meaning as is attributed to it. Heine'ccius 
nowhere suggests such a meanmg in his review of 
German Codes and there is no indication that in German 
Codes inoie than serious agreement was rec^uired to 
give it a binding force. Grotius m his writings is clear 
on that point, while Zypaeus, whose authority was 
veiy high in the Southern States of the Hepublic, says 
no formality was insisted on by law to make a binding 
coutiact , (xudelins is of the same opinion. Vinnius^ 
bays an mfoimal agreement, it it "was made seriously 
and with deliberate thought, would give rise to an action. 
Graenewegen writes to the same effect and attributes 
thifa change to Canon Law and strong moral sense that 
breach of promise was an immoral act. Paul 3 believes 
that the maxim ex nudo 'pacto oritur actio obtained in 
Holland, and in Friesland the Homan maxim was 
very rigidly followed. In Holland custom was fol- 
lowed in preference to the Koman maxim. Jan Voet 4 
comes to the conclusion that & nude pact depends on 
agreement alone and it is binding if it was seriously 
made. Hence during the 17th century 

text-writers 

of repute are of one opinion on this subject that the 
Roman doctrine, that some formality must be present 
to establish a contract, was not the law, of Holland 
which followed the German and Canon Law. According 
to them an agree 2 nent to be legally binding must re- 
sume the consent of competent person* to make a 
voluntary and deliberate agreement* which shall he 


Voefc’s Begnisdmi 3, 14, 


13. 




. 3, 14, 5. . 

Bk. Ill, 0 . 14, secs 13, 1 4; 
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physically possible and not contrary to the in, oral 
sense of the coinmnnitv. The Canon Law miLdit have 
borrowed this idea from the customs of the Germans 
of Western Europe in the Middle ilges. This question 
is still debated and discussed, not only by writers but 
in actual practice the controversy prevails in South 
Africa to-day. This controversy has arisen in recent 
times from the writings of Van Leeiiviren. In Cenaum 
Foremis (4, 2, 2) he expresses a different view to 
that given above and the Roman maxim {ex miclo 
pacta non oritur actio) wsus accepted in the law of Hol- 
land. Dekker, the annotator of the work of Van 
Leeuwen, points out the mistake of that author. Van 
Leeuwen's W'Ork on Roman -Dutch law written after 
the Censura Forensis does not contain the statement. 

Wessels writes : If we accept the view of Grotius 
and Voet as a fair account of the law of Holland in the 
17th century, it becomes difficult to see when and in 
what Avay the law and practice of that time was 
altered^ 

Prof. Fockema says writers of the period of the Re- 
pubhc, here as elsewhere, were ensnared by the Roman 
terminology, and speak of the cause of obligation, 
and of the promise. In the sources the matter is practi- 
eally omitted. The only time the word is met with, 
its meaning is quite clear. The Landrecht of Oldambton 
of 1618 enacts that all transactions are null and void 
which are against good manners and have their origin 
in dishonourable causes. This is quite clear and no 
difficulty appears in the passage. An unpermitted 
dishonourable cause is a chcunistance which makes 
the transaction contrary to good morals and the cause 
may be explained as an object which the actor has in 
view ; Dekker assigns this meaning to the word cause 
in his note to'^Van Leeuwen 2 . In South Africa, Dutch 

'^History oj Bo man Dutch Coynmmt on the Institutes oj 
Law, p. 572. Cape Law, Vol. Ill, p. 41 (a) 

‘■^Kotze's translation, Vol. 121. 

11. p. 10 ; see also Maasdorp’s 
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authorities are freely cited and Voet is considered of 


great authority but not in Ceylon ; Wessels says that 
Roman-Dutch jurists rule in Ceylon in the present time. 


The States of Holland Resolution of 25th Mav 1735 
d.GclcirG '• tliat th.G High. Court and othGi* judgGs in the 
province of Holland and West Friesland must do justice 
according to the law and ordinance, according to 
privileges and well established custom and usages, 
and in default of these, according to the written law 
(Roman Law) C 


Roman Law had not evolved a general theory of con- 
tract. To make an agreement binding, there must 
be some recognised kind of contract or vested pact. 
In R;oman-Dutch La\r such distinction does not exist; 
All contrac's are based on consent of the parties. An 
agreement lo lend or exchange is as valid as an agree- 
ment to sell. Maasdorp defines contract as “ any 
voluntary, serious and deliberate agreement to give 
or do or make good anything which is based upon any 
reasonable ground, cause or motive 2 .” The elements 
of contract in Pwoman-Dutch law are that : (a) the 

parties must be competent to contract ; {b) the subject- 
niatter of the contract must be legal ; (c) the contract 
must be voluntary, serious, for some reasonable cause; 
{d) formalities, if any are required by law, must be 
observed. In eveiy contract there must be an offer 
and an acceptance of that offer. There is a controversv 
about the additional element being reasonable cause or 
serious and deliberate intention, or both, being necessary 
to make a contract enforceable ^ . 


The word t Cause ^ has a differ exit meaning from the 
Causa ’ of Roman Law and Consideration of English 
Law. In R( >man Law ‘ Causa " in ref erence to the making 
of a contract means that which gives to such a contra^ 
the actionable quahty ; it is a ground or;%asis of riglit 

' Gr.PL Book(i}ar^e Siatute 

i»Voet, 44, 7, 4, (Irotius 3,^^^ 

1, I Ct; 13, 3, 3 gMons, TiTcL III, 
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of action which the Roman law recognises. It consists 
in the observance of some legal form in case of formal 
contracts while consent is required in real and consensual 
contracts. Pacta-veMita consisted in the fact of being 
clothed with actionability. In Roman-Dutch Law there 
are no different kinds of contracts. An agreement was 
enforced because it was serious, voluntary and based on 
a reasonable causCj redelylce oorzaah e Kotze in a note 
to Van Leeuwen (VoL I.L p. 30) refers to the remarks 
of Paid Voet in his Commentary on the Institutes (8, 14, 5), 
that according to general custom ex nudo pacto datur 
action not accepted in Holland but is accepted in 
Friesland where Roman Law is followed. Vinnius 
observes: It has been long since received in practice 
that nudopacto is of some efficacy as a stipulation. ” Van 
Leeuwen ^ states that the rule of civil law is recognised 
in Dutch practice. In Alexander v. Perry 3 , Sir Henr,y de 
Villiers, C. J., stated that Voet pointed out the error of 
Van Leeuwen of mixing up pacta nuda v/ith written 
agreements in which cause debiti must be expressed. 
De Haas has seen this mistake. Van Leeuwen says that 
in the law of Holland an action can arise ex nudo pacto . 
Nudum pactum is legally binding in Roman -Dutch Law 
if the parties are seriously agreed 5. Reasonable cause 
or oorzaah means the ground, reason, or object of a pro- 
mise enforced by law and has a wider meaning than 
consideration in the English doctrine^. • Grotius gives 
a wider meaning to oorzaah than the Consideration of 
English Law. Dekker thinks reasonable cause is equi- 
valent to idiysical and moral possibility. The word 
oorzaah or denotes consideration as well as motive. 
Every consideration includes cTOsa, but it is not true 
to say that every ca-zm includes consideration. The 
translators of Van der Keessei and Van der Linden have 
identified cause and oorzaah and consideration in 

^Rood Wallach, 1904, T. 'Lybrecht’s p. m. 

S. 198. 425. 

4, 2, 2. '’Dluokon Panteifs, Bk, 12, 

ai874, Buch, p. 59. Tit, 7,. 

^Oensuva 
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iiieiiiiiug. Vail der Keessel (p. 484) says ; “ A promise 
which is hot founded on ‘ a jitsto causa debendi ’ will not 
give a light of action.” Van der Linden says contracts 
are null and void when they have no cause {oorzaah) 
or a false cause or a cause which is contrary to good 
faith or morals V Van der Keessel says by the law of 
Holland an action will lie on a nude pact. Van der 
Linden - says that the rule of Roman law e;c nudo pacio 
non oritur actio does not exist in the jurisprudence of 
Holland. 


The dicta in Alexander v. Perry ^ are contrary to the 
opinion of Roman-Dutch jurists and the two earlier 
cases . 


Dekker, Grotius, Voet and Vinnius are unanimous 
in the view that the Roman maxim ex nudo pacto non 
oritur actio does not obtain in Dutch law at all. 

Tn Alexander v. Perry Buck, (1874, p. 59) it was 
decided that a contract not founded on a Consideration 
could not be enforced. The plaintiff sued the defend- ; 
ant for breach of contract of service. The defendant 
had promised to be in the service of the plaintiff for 
a certain period as a book-keeper, either party on giving 
three months’ notice to be freed from the contract. 
The defendant left the service. When he was sued. 


,10 raised the defence that there was not any mention 
:.f Consideration in the declaration and no wages had 
leon mentioned in the contract, nor in the declaration., 
[.'he Court upheld this objection because the contract 
icing (!,f conmtsa, the parties must be agreed as to 
(ortain points ; in this case the remuneration for service 
vas not mentioned ; hence the contract was void and 
Chief Justice expressed his obiter dmtow that “Gon- 
iration as understood in English law was by Romani ■■ 
)utch law essential to support a contract.” This 
iictum has given rise to the controyer^^ in 

'Bk. I, ch. 4, sbo. 3, 

“NbtetoipoiWer oa’ 1830^ M 

Ions, Vol. I, Bk. I, Art, 2- . Jaaobspn y., Norton, 8 Mentz, 

»Bueh 1874, p. 69. 
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Dutch, law. The dictum is based on the autliority of 
Van der KeesseFs Thesis, 484, and Van der Keessen’s 
Institutes^ I, 42, 2 ; in both of which the translation 
is faulty. In Mtembu v, Webster, 21 S. C, 337 a cor- 
rect translation is given. Fitzpatrick J. said : ' It is 
well known, that the practice and feeling of the country 
is that there should be Consideration for a contract. 
I .am of opmion that no man should "be bound by a 
contract unless he received a quid pro quo. The Consi- 
deration might be very slight but there must be some- 
thing to sustain a contract.’ Kotze says that Eoman- 
Dutch authorities are unanimous that action can be 
brought for nudo pacto. Voet says a nude pact made 
deliberately and in earnest is binding in the law of 
Holland. This view w^as accepted in Louisa Van 
der Berg i by the Supreme Court of the Cape of G}ood 
Hope, which held that a gratuitous promise, if accepted 
gave a right of action. In that case a father made a 
promise gratuitously to his son who was on his death- 
bed that he would liberate the plaintiff who was a female 
slave of the son and who had lived as a concubine with 
him. She was present at the time of the pi’omise. 
The Court decided that the promise was legally en- 
f orceahle, because there was reasonable cause for the 
affection which the father had for his son. The Court 
held (p, 472) that by the law of the Cape of Good Hope 
gratuitous promises may be legally proved by parol 
evidence. A gratuitous promise made to A for the 
benefit of E, which is accepted by At and B, will give 
rise to a binding promise and if that promise is "nut 
carried out, legal proceedings can be taken by E. The 
Court decided that there is no reason to believe that the 
promise was made solely from favour to the plaintiff 
or her sole account. It appeared that the deceased’s 
son was anxious to free the child and as the object was 
to grant freedom to that child, there was no iurpis 
musa. There is nothing to |)revent one person from 
stipulating or bargaining for some benefit for another 

( 1830 ). 472 . . ■■ ^ ' . ■ ' ’ 
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without the authority of the latter upon which stii)u- 
lation such other person can sue.’ In Jacobson V'. 
Norton 2 it was decided that no consideration was neces- 
sary to support a promise to pay ; it was not necessary 
in the declaration to set out any consideration as an 
inducement for the promise. The facts were that the 
defendant voluntarily undertook in his individual 
capacity to pay 'to plaintiff whatever sum should be 
found due and owing by an absconding partner of the 
defendant who had been previously a partner of the 
plaintiff, and was still indebted to the latter on account 
of dissolved partnership. In Neethling v. Executors 
of Neethling 3 it was decided that but for the undertaking 
of indemnity to the plaintiff on the part of the deceased, 
the plaintiff would have taken measures against William 
Neethling to free himself from his liability as -surety 
in the bond and this forbearance was sufficient 
consideration given by him to give a right of action to 
compel the deceased to perform his undertaking to 
indemnify the plaintiff. 

The reasonable cause of Roman- Dutch Law is quite 
different from the consideration of English Law. In 
Currie v. Misa it was said ‘ Valuable consideration in 
the sense of law consisted either in some right, interest, 
profit or benefit accruing to one party, or some for- 
bearance, detriment, loss or responsibility given, 
suffered or undertaken by the other.’ Reasonable 
cause {r&d&lylcs oorza'Ctlc) requires a serious and delibe- 
rate mind ; to create a bindmg agreement there must 
be intent to bind his own will for the benefit of another. 
In consensual or real contracts the reasonable cause 
consisted in the serious and deliberate intention of 
entering into the contract with its consequences* In 
donatio the mere desire of liberality was enough to ratee, 
obligation. Reasonable cause includes the^considera-, 
tionof English Law ; it must not be pepper-corn con- 1 

sideration^. , . . 


Woet 46, 1, 3. 

“1841, 2 Menz, Bep. 218, 

221 . 
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In Mtembii v, Webster^ Villiers, C. J., said: ''A purely 
nominal consideration would not be regarded in our 
courts as a reasonableljcause.” These two cases show 
that the law requires cause to be reasonable. Maasdorp*^ 
writes: ‘‘ The test as regards the cause of an agreement 
is not so much whether it amounts to consideration but 
whether it is reasonable.” in consensual contracts, 
Roman-Dutch Law agrees with Roman La-w up to this 
point; both -require certain essential points of agreement 
to be present; in each system some reasonable cause must 
be present to create a binding obligation, e.g., a, contract 
of sale requires agreement as to the thing to be sold and 
price to be paid, though neither the thing nor the price 
is paid. Voet 3 writes : Consent is necessary to a 

purchase conformably with the common nature of all 
contracts ; no one can be compelled to buy or sell 
against his will ; or in contract of letting and hiring as 
to the thing or services to be let, and the rent, hire or 
wages to be paid for the same.” 

There is some disagreement with the above view. 
The Chief Justice of Cape Colony holds a different view 
from the Judge President of the Eastern Districts Court 
and the Judges of the Supreme Court of the Trans- 
vaal as to the meaning of the words ' reasonable cause.’ 


The Chief Justice of Cape Colony is of opinion that 
Reasonable Cause and Consideration mean practically 
the same thing; while the Judge President of the East- 
ern Districts and the J udges of the Supreme Court 
of the Transvaal hold that Reasonable Cause and 
Consideration are quite distinct in meaning. In Cape 
Colony Sir Henry de Villiers,0. J., decided that Reason- 
able Cause and Consideration were identical ^ . 

The contract consisted in a promise by the defen- 
dant that in the event of his wishing to seH a certain 
farm,, then owned bw him, he would give the plaintiff 


/21S. 0. 340. 

of ObUgmions, Y<^, 


3; 
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first refusal of it. The defendant afterwards sold 
that very farm to another for £500, without giving 
the plaintiff the refusal. The plaintiff sued the defen- 
dant for breach of contract. The Chief Justice decided 
that as there was no Consideration to keep the offer 
open the contract was not binding. In support of 
this view he gave the followuig reasons : — 

Boman-Duteh ^jurists understood nndum pactum, in 
a different sense from that of Roman Law. The mistake 
was due to a passage in the Digest (2, 14, 7, 4). Vinnius 
in his book on Pacts (5. 15) says that nudum paciim, 
does not mean an agreement not founded on causa. 
The word causa was used in a sense as near as possible 
to the Consideration of English Law because in Roman 
Law stipulatio as a solemn form afforded a ground of 
action, but in practice if it was not formed on cc/wm, 
the judgment could be averted by exceptio doli. Butch 
Law removed these subtleties of Roman Law in regard 
to pacta but continued to insist on causa as to every 
actionable agreement ; and the Butch Courts in actual 
practice only admitted as a valid causa for contracts 
other than donation, such a quM pro quo as Consideration 
in English Law. Van Bamhouder (1507^ — 1581) i says, 
‘"Writings containing an obligation without a cause 
(oorzaah) are in law of no force, or at all events of little 
effect, and consecpientty have no binding force. And 
obligations are understood to have no cause if the 
wherefore (waaromme) of the obligation is not therein 
expressed.^' To illustrate the meaning of waaromme 
he adds : “ Whether it arises out of a loan or a purchase 
or other similar causes.’’ Groenewegan (1613—1652) 
approves of this statement, but he adds, that the causa 
need not be expressed in those cases in which from the 
relationship between the parties, the existence of a 
cwm may be presumed, “ as, for instance, if a merchant 
has given a bond without a cawm expressed to a mer- 
chant, a scholar to his teacher, a patient Iki his physician 
or a wounded man to his surgebh J' t^ Leeuwen ^says 

’^Practice in Oivil Oases, ch. ^ Pormsis , . Pt. 

- 1.75|' , JB'kiii, ' 4, : cli, 2,"§|oc*, -S i',,, 
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nudum pactum, however seriously and deliberately 
made, does not give rise to an action. “ Hence,’' he 
adds, “ the maxim ex nudo pacta non oritur actio ; and 
this has been received in our practice according to which 
even a bond which contains no causa debiti is of no effect, 
nor can an action be brought thereon unless the causa, 
is proved aliunde:^ Voet (2, 14, 9) admits that the 
causa debiti must be expressed, or «at least proved, 
and this admission shows that the existence of causa 
is essential to the validity of the debt. Sir Henry de 
ViUiers, C. J., prefers the view of Van Leeuw^en to the 
view of Voet, because the Privy Council in L. R. 4 P. 0 
255 declared the Censura Forensis of high authority 
and Van Leeuwen, being the Registrar outlie Supreme 
Court of Holland, had more opportunities to know the 
actual practice than Voet who lectured at Leyden in, 
the Academy. Voet cites the case of the Deacons 
of the Walloon Church at Amsterdam v. De Willem i 
as authority to show that every agreement seriously 
and deliberately entered into is enforceable by action 
(2 14, 9). Two Amsterdam merchants agreed to 
refer a dispute to arbitration and to abide by the award 
and not to appeal to a tribunal j and if either party 
broke that promise, he should pay a penalty of £100 
to the poor of the Walloon Church. After the award 
was made one of the parties did ajiply to Court to set 
it aside. The deacons of the Church sued the party 
who broke that agreement. The Court of Appeal 
held the action would be allowed.' Tradesmen’s Society 
du Prees^ was similar in facts and the action was 
allowed. But this case cannot be an authority to prove 
that if there were no valuable consideration such a 
promise would have been binding in the Dutch Supreme 
Court. The promises were mutual and the only 
reasonable cause for the defendant’s promise was the 
promise made by the other party to the agreement 
that he would pa^y a penalty to the plaintiff in the event 
rf tte uadertaking beiag to„L. Urioh 

ACoren’s Observations 8 0,169 

Num. 8, 9 and 10, ’ ^ ^ ^ ^ ^ ^ ^ . 
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(1636-94)^ says the practice mentioned by VanLeeuwen 
was not confined to bonds and other written obligations 
but was extended to other contracts. Huber says 
" All promises must have an oorzaah and without it 
they can have no effect ; it must be observed that in 
a written promise the oorzactk must be expressed^ 
although if not expressed it may be proved aliunde \ 
otherwise a writing that he owes something and pro- 
mises to pay it'without the oorzaah for debt appearhig 
has no force and it was held in S^^brandt v. Poppes 
(decided in 1680) that the Court could not enforce a 
written acknowledgment of debt for 415 guldens 
without any more appearing.” Villiers, C. J., is of opinion 
that in practice the Courts did require more than a 
sufficient reason such as quid pro quo or gift. Causa 
did not clearly express what the word oorzaalc means 
in the Dutch language, as used in the expression redelyhe 
oorzaah by writers like Grotius and Graenewegen use, 
or jusLa causa debiti, sls Van cler Keessel has it. But 
on the other hand redelyhe oorzaah means valuable con- 
sideration. 

In Eood V. Wallach^ the Supreme Court of the Trans-, 
vaal held exactly the opposite of what the Supreme 
Court of Cape Colony decided in Mtembu -y. Webster 
on 31st March, 19043 . 

These cases have raised a doubt as to the true view 
of the doctrine. From the authority of Dutch jurists’ 
it is impossible to escape from the conclusion that 
reasonable cause, as used in their writmgs, cannot be 
identified with the doctrine of quid pro quo di English 
Law ; the view as advocated by the Chief Justice of the 
Supreme Court of Cape Colony seems to ignore the sxmit 
and teaching of Roman-Dutch jurisprudence. It is 
an attempt t > graft the Doctrine of Consideration on 
an alien system of jurisprudence, without ijatroducing 

■ ■ ^ ^ 

^Xn his Treatise Hedendct^ ^S, A. L.. J. (1907), p, 907, 
agsche Beohesgel^rdheiS, . Bk. discusses the meaning of the 
III, oh. 21, 6 and 7, reasonable cause of Grotitisi 

“Decided 31st March, 1904 " 
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all the suiTOiindiiig circumstances round which it has 
grown ; it is, accorclhig to the hiiinble ophiion of the 
writer, an attempt to subyert by judicial dicisioiis 
the well established and accepted view that Itoiiian- 
Dutch Law should prevail in this colony. The grounds 
for sueh a drastic change do not exist, but on the con- 
trary there are powerful reasons for applying tlie Roinaii- 
Diitcli Law as contained in the works of eminent writers. 

(1) ¥oet Isays division of contracts in Bomaii Law is 
'not accepted in Roman-Dutch Law; nmla pacta entered 
ii:ito with serious and deliberate intention give rise 
to action in Romaii-Diitch ■ Law' ; it does not matter 
whether that promise was gi'ven at the same time of 
such contracts or afterwards. 

(2) Grotiiis2 says the German principle and practice 
is that all promises which result from a reasonable 


cause, in whatever terms expressed, and whether the 
parties were together at the same place or not, conf erred 
3 claim or reject a claim. 


a rig. 


Yimiius ^ says : '' .An action is allowed, even upon 
a nude '.a.nd.; simple 'pact,' so 'that a pact has the same 
force as a stipulation,*’ 

(4) Ctraenewegen^ says: '‘An action is allowed "upon 
a' nudmm'-pactmu and an obligation is actxuked for 
another by' dip'idatio.; by our' cus'toms' an exception 
as w-'CM as actio.ii will lie 'iipo.n a iimlimi pactumd' „ 

; (ol^iHuberasays : "vAli promises must have a cause 
zaak) and without it they' cannot have any effecL'"’ 


(6) Dekker<» says : In the law of Hollaiid we have 
merely to aciiiaider : (i) whether the persons were 

■capable of bind.:ing'' '.themselves ; ' {ii) Avhe'ther' the "agree- 
ment was made deliberately and voliintarily ; (m) 
whether it has a physical 'and moral" 'possibility or -rea-; 
'so'uable cause.” 


' ^ ¥oet, ' 

Pandect^i writtea in 1698, 


.i, 3 .: ' 

1, 6:2. 



3, '14' % sec. ^ II. 


&ri Bccto, 3, 21, 6. 

12, See note in Kotze*s trans, 
of Yan Iteenwen’s Gomrmn- 
' 'fe.r^" '■ o/ "Bonmn-Dideh ■, p.. 
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(7) Van der Keessel^ says : ‘‘A promise whicli has 
no reasonable cause of obligation {justa causa dehendi) 
underlying it xn*odiices no efficacious action in court, 
although otherwise a right of action is produced by a 
nudum pactum. ' ’ 


(8) Van der Linden says : Besides the invalidity 
of contracts on the grounds of the absence of free consent, 
they are also null and void whenever they have no cause 
[oorzaah) at all, or a false cause or a cause which olfends 
against justice, good faith or good morals. ’V Van 
der Linden ^ says : The Roman law, and the subtleties 
of Roman law, are not followed ; a nudum pactum 
according to modern law x^roduces action as well as 
exception.” 


In Mtombu v. Webster, 21 S. C., 328, the court be- 
littled the aiithority of Decker, who is called a theorist 
and a follower of the authority of Van Leeuwen„ 


Voet says : “ Simon Van Leeuweii was wrong when 
he wrote that nudtim 'p(^cium would not give rise to 
action in Roman-Dutch law because he confuses 
nuda pacta with an agreement or written acknow- 
ledgment of debt in which the causa debiti is not set 
forth. Gausa debiti must be either expressed or proved 
in order to determine the amount to be paid.” 

Sir Henry de Villiers C. I., Sir James Rose limes 
C. J. and the Hon. Mr. Justice Kotze agree with Voet^s 
authority and follow the authorities given above in 
the following cases : Mtembu v. Webster 3 ; Hood v, 
Wallaoh (1904), T. S. 198 (Kotze’s note is quoted) ; 
Malan and Van der Merlue Secretary (Roord 97). 

In Mtembu Webster 4 de Villiers C. J. said : 

correctly points out that Van Leeuwen^^^ into eiror 
in confounding nuda pacia with ppny^tipjL^ which 
have no express cmsa 

tector of Slaves 

Thesis, 

"I' 


3 21 S. C. 326. 
Meatz, 47^* 
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Norton i the Court held that nuda pacta gave a ground 
of action. In Alexander v. Perry ^ the Chief Justice laid 
down the dictum that consideration in the sense of 
English law was required to support an agreement. 
Hence the difficulty about cause oorzaak and considera- 
tion in Roman-Dutch law is to be traced to that dictum 
in 1874. In Malan and Van der ,Merve v. Secreta 
Boon and Co. 3 reasonable cause and consideration 
existed. The action was upon an agreement between 
the debtor to pay and the creditor to accept five shil- 
lings in the pound in settlement of a debt due by the 
debtor to the creditor. The dictum in Alexander v. 
Perry was explained. In. Van Beuge v. Coetzee N. 0. 
and Coetzee ^ the rule that nudum pactum will give a 
right cf action was applied in the South African Re- 
public. Kotze writes : Until the legislature steps 

in and makes the necessary alteration, the judges must 
administer the existing law and not alter or mould 
it.” The Eastern District courts have followed the 
decision in Alexander v. Perry ^ . In Tradesmen’s Bene- 
fit Society v. Du Preez the Chief Justice ^ said owing 
to the conflicting ineaniiigs attached to the term 
just or reasonable cause by Roman-Dutch writer 
the court was justified in giving it a meaning which 
indentified it with consideration of English 
law and in adopting the rule that there is no ' just 
cause for a promise unless the promisee does some- 
thing which entails on him some detriment or incon- 
venience, or from which the proihisor derives some 
advantage or benefit. The other judges did not ex- 
press their opinion on this question. 

In Rood y. V/allach (1904) T. S. Ib7, the Supreme 
Court of the Transvaal has followed the Roman -Dutch 
view of reasonable cause ; and consideration in the 
sense of English law is not required to make an agree- 
ment- binding. Iii'.Joubert ^ Enslin? the point was 


r2 Meiitz, 22i. 

'■^1874 Buell, p. 52. 
•'Poord, 94. 

'*'1. Official Report, 314. 


^1874, Buch, p, 59. 
hlB68) 5 S. 0. 276, 

‘ 1 91 0, Appel late Divisi on > 

p. 6. 
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raised but was left undecided. In Mtenibu v. Webster^ 
the Court of Cape Colony decided that the only cause 
which was present was the desire of the promisor to 
escape from the importunity of the promisee without 
rudeness and this was not sufficient cause. The re- 
marks of Vinniiis 2 are to the point where a man 
speaks a thing not with intention or serioush^ but 
merely for the sake of sayins: something, it will not be 
a reasonable cause. 


‘Tn the laws oi Cevlon*’ savs Pareha : Most of the Ceylon, 
decisions have proceeded on the assumption that a nude 
pact was insufficient to sux^port an action under the 
Roman-Dutch law ; but whether this assumption is 
justified by the authorities has not so far been seri- 
ously considered in Ceylon^.’’ The question was raised 
in case No. 33605 C. R. Negambo 3 S. 0. 70, but the 
X)oint was not decided. In Lij)ton -y. Buchanan 4 the 
r)oint was decided finally that action will be allowed 
on a nude pact. 


In British Guiana 5 the same view i ; accepted. The British 
renia ! s of De Villiers C. J. in Mtembu y. Webster® Cuiana. 

are to the |)oint : “ It is a very good argument to up- 
hold the customs of the country and the practice of the 
court must be followed/’ 

It will be seen that th ^ current of decisions is in favour The Point ai 
of the Roman-Dutch jmists. It is very important 
to know what Sir Henry de Villiers proposes it should 
take the place of the English Doctrine of Consideration 
in the law of contract in South Africa. The point is ^ ^ ^ i 

whether to make a contract binding, the law'shouid 
require either: (1) reasonable cause ; or (2) serious 
and deliberate intention ; or (3) both reasonable cause 
and serious intention in Roman-Dutch jurisprudenoe. ; y 

' ^ ;■ ■■■ 

1 1904, 21 c..323,;.338.. , ' ^ ^ A::L.; J. 

3, 14, S0C.T1. . ' . A,;L, il':, ':2'4/ ^ , 

^ Laws of Ceylon, VoL II, ®2l S. C? 

,p. 478.: 
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According to Grotiiis a promise made for any reason- 
able cause {redelyhe oorzaalc) is quite sufficient to give 
a right of action and oi exce^ytio ; and reasonable cause 
* is present when a promise is made with the object of 
a gift or is auxiliary to some other transaction, whether 
it is made at the time of such transaction or afterwards. 
Massdorpi says, Grotius refers here, like Voet (2. 14. 9) 
to the facta adjectaoi Koman law and in the. same 
terms. According to Latin authorities, serious and 
deliberate intention is required and nothing is said 
about reasonable cause. Vinnius and Voet insist 
on the serious and deliberate intention of the parties 
to create a contract. Massdorp requires both reason- 
able cause and serious intention to make a contract 
binding. “Reasonable cause,’’ according to him, 

“ means an agreement which is entered into with a 
serious and deliberate mind from some reason or cause 
which induced the person entering into it to bind his 
own will for the benefit of another 2.” According to 
Vinnius and Voet, it is quite sufficient if the parties 
seriously thought of producing a legal effect, but in 
South Africa that will not be sufficient to produce 
hability, unless there is in addition a reasonable cause 
or motive falling short of liberality. This does not 
apply to donation and consensual contracts, because in 
consensual contract both serious intention and reason- 
able cause are to be found and in donation the donor 
desires to show his liberality towards the donee. In 
Mtembu^. Webster^ the court treated the pepper corn 
consideration as purely nominal ; it was not equiva- 
lent to reasonable cause. The test seems to be whether 
the cause of an agreement is reasonable. To be legally 
binding Eoman-Dutch law must have the following 
elements : [a] seriousness ; [h] lawfulness ; and (c) 

reasonableness ; the court has to determine the 
question the reasonableness of agreement in 
each case. 

'^ Law of Ohligationst Vol. p- ^ ^ 

Illf P: 39 u, '^1904, 21 a a, 
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A.— RULES OE THE DOCTRINE OF " CAUSE ” 
IN THE LAW OF CONTRACT. 

RULE L— A “Cause ” is necessary to make binding 
contract. 

Cause is the object which a person acting has in view. 
In Liptoii V, IBiichanan, the Court of Appeal decided that 
the lower court was wrong in holding that the agree- 
ment to pay a* debt was governed by English law. 
The defendants, Buchanan and Fraser, carried on 
business hi partnership under the name of Buchanan, 
Fraser and Co., until 1896, irhen the partnership was 
dissolved by a decree of the District Court which 
appointed a receiver of the partnenship business. The 
partnership had incurred debts to the plaintiff and 
Fraser. Defendant paid half the debt on account of 
his indebtedness and the plaintiff released him from 
liability as was shown from the letter wi'itten. He 
sued him and his partner for the rest of the debt. The 
lower court decided : — (1) that the agreement was 
governed by English law and was inoperative owing 
to want of consideration. (2) Even if Roman-Dutch 
law applied, it was inoperative owing to want of consi- 
deration. In the -Appeal Court of C'eylon, Wendt and 
Middleton ,JJ. held that the lower court was iiTong 
Wendt J. said : Tlie maxim of Roman law ex. nudo 
pacto non oritur actio did not prevail in Roman -Bii tell 
law.’’ 


Kotze ^ thus clisciisses this point : ‘Mn the present 
case there was a lawful cause for the agreeiiient. The 
creditor ; recognised that although the entire debt 
might be exigible from either partner, yet between 
themselves each was liable for one-half only. A re- 
ceiver was in possession of the firm’s assets. The 
defendant paid half the debt, pres:jmahly sivlng^^^^& 
plaintiff further delay and anc^ the p 

promised in return not to pmc§ed 
the balance uiitil Buchanan had been complete 
excused. It may be that aecerdmg 
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there was no consideration for this promisOj bnt ae- 
cording to Koman-Diitch law it was supported by a 
sufficient cause. 

Middleton J. agreed with Justice Wendt and added : 

The District Judge of Colombo was wrong in apply- 
ing the English Doctrine of Consideration” and favoured 
the ap|)Iication of Koman-Dutch law. Hutchinson 
C. J. agreed also. 

English and Roman-Dutch law have sprung from the 
same source. The difference is in details and not 
in principle. English Bills of Exchange were intro- 
duced into Natal in 1887, and into Cape Colony in 1893, 
and Cape law on the subject was taken over by the 
Transvaal by Proclamation No. 11 of 1902. There 
are differences in the subject of consideration. In English 
Bills of Exchange : (a) any cousideration is sufficient to 
support a simple contract ; or (b) an antecedent debt or 
liability. In the Cape Colony Transvaal laws (sec. 25) , 
consideration is defined as any cause sufficient to 
support an action founded on contract or agreement. An 
antecedent debt or liability is deeimed valuable consi- 
deration, whether the bill is jia^T-able on demand or at 
a future time. In the Natal Act valuable consideration 
is not necessary to entitle the holder to sue therefor, 
and the word cause is not mentioned. 

In Cape Colony causa and consideration mean the 
same thing ; in the Transvaal it is not so. Thus a bill 
which cannot be sued upon in England is valid in the 
Transvaal. 

The English Bills of Exchange Act (sec. 54) enacts 
that where a person signs a bill otherwise than as 
drawer or acceptor, he thereby incurs the liabili- 
ties of an indorser to a holder in due course i . Such an 
instrument is?> termed aval, which is said by Lord Black- 
burn to be ail antiquated term signifying undertaking . 
According to Pothier an amCmay be either on the bill 

/O/. Cape and Transvaal Laws, sec, 54. 
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itself or on a separate paper, and if siicli an aval was 
given by anyone, his obligation to all subsequent hold- 
ers of the bill was precisely the same as that of the 
person to whose transfer the aval was given, and under 
whose signature it was written. English law does 
not go so far. 

The question of the negotiability of debentures 
to bearers arose in the African Banking Corporation 
V. the Official Liquidator of Grand Junction Bailway, 
Ltd., in 1907, in Cape Colony The debentures in ques- 
tion were made pa3^able to bearer covered b}" loud. 
The Cape Colony Act (No. 43 of 1895) does not clearly 
state that debentures payable to bearer are negotiable 
instruments, but it endows them with some qualities 
peculiar to negotiable instruments. Sh Henr^^ de 
Villier decided that such debentures to bearer are 
recognised as negotiable instruments. This was so 
decided as a matter of law without evidence of custom 
being given. In England debentures to bearer are 
regarded as negotiable instruments also. 

A bona fide holder of a negotiable instrument gets an 
indefeasible title by delivery ^ . 

RULE II.-— A cause consists in deliberate agreement 
between the parties to it for a reasonable ground. 

It has nothing to do with the promisor deriving any 
benefit from the promise or the promisee suferiiig 
from an^L detriment. In this sense it is quite distinct 
from the Enghsh meaning of consideration. It is 
distinct from the catisa of Eoman law^ and no legal 
form is to be observed as in formal contracts ; the 
distinction between different kinds of contracts and 
pacts, which obtains in Roman law, is not to be found 
in Roman-Butch law. # 

® 'S , 

The division of Roman contracts into real, verba], 
literal and consensual does not obtahi hi Roman-Dutch 

^Woodhead Hant aad Co. r;. Cimn, 11 S. 0. 4. 
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law because all contracts are couseiisual. Also the 


division of contracts strictly juris and contracts bonae 


fidei is not kept in Roman-Dutch law because all con- 
tracts are bonae fidei ; the division of contracts into 


nominate and innominate is not kept. 


The test in Roman-Dutch law as regards the cause 
of an agreement is whether it is serious and 
reasonable. 


The division of simple contracts and contracts under 
seal m English law is not to be found in Roman-Dutch 
law ; and deeds are not bmding by their solemnity, 
there must be serious and reasonable cause in all 
contracts, whether under deed or not. 

In Roman-Dutch iaw' an action is allow'ed for mis- 
feasance as well as for non-feasance ; in mandate one 
person agrees with another to entrust the doing of some 
act and that other (mandatory) gratuitously agrees 
to perform it. The contract is complete as soon as 
consent is given. Action will lie for uou-performance. 
In Cape Colony in Colonial Secretary v. Davidson i 
it was decided that where a person undertakes a gra- 
tuitous mandate, he cannot be allowed to set up want 
of consideration as a defence for misfeasance. Sir 
Henry de Villiers leaves the point open whether for 
wmnt of consideration an action will lie in case of non- 
feasance. Voeta says in a mandate there may be a 
promise of remuneration and as such if it were 'deiinite 
it could be sued upon, though not in the ordinary 
action of mandate. 


RULE IIL — As a rule, a contract afEects the parties to 
it anfl no others . 


Van der Linden says the rule of Roman-Dutch law 
that, only thal. which one of the contracting parties 
stipulates for himself , a*s also only that which the other 
4iparty promises iov himself, can be the subject of a 


’ (1877) 6 Buch, 131. 
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contract, while to stipulate for anything or accept 
anything for a third party is void except the third 
party has afterwards ratified the promise and thereby 
obtained a rights.” Grotiiis says no one can make 
a promise which is binding on another beyond the 
exceptions given. If anyone not within those excep- 
tions promises that a third person shall do or give 
something, it is understood by us as a promise on his 
part to cause the same to take place 2 . A person may 
also stipulate or accept a promise whereby something 
is promised to be given to him or to a third person, 
in which case the promisor has his election to whom 
he will pay ; although the third person may not claim 
because in general no one acquires a jus in persemam 
by means of another ; but if a promise were made to 
pay something to the acceptor and to a third person 
then the acceptor would have a right to the half 3. Van 
Leeuweii'^ says in an obligation by contract we can 
bind no one but ourselves and our heirs and by no means 
a third party with respect to whom such obligation 
would be ineffectual ‘‘As we cannot stipulate in 
favour of a third party,” he writes, “ so we cannot bind 
any third party by any transaction.” Vinnius, Voet 
and Graenewegen are, on the contrary, in favour of 
the validity of such agreements. Kotze in his note 
writes : “It accords with our laws and customs that 
we may stipulate for something in favour of a third 
person and actually bind another thereto, for stipu- 
lations have not been introduced amongst us as with- > 
the Romans solely for the purpose of merely acquiring 
something for oneself but also to promote the interest 
of a third person, if only the third person approves 
the stipulation, but a stipulation to the prejud^^^ 
a third person will not, just as among^^^^ Romans, 

hold good.’( ?othier 5 is of the same 
I stipulate with yoti for a third person, tlm 

Unsi., 1, 14=, 3. 4 

33. ■ ‘Obligaiiom, ,sear 54. 

}jnsi., 3, 3, d7. 
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is void, for hy this agreement you do not contract any 
obligation k favour of such third person or myself. 
It is evident that you do not contract in favour of the 
third person ; for it is a principle that agreements 
can have no effect except between the contractmg 
parties, and consequently that they cannot give any 
right to a third person who is not a party to them. 
By this agreement you do not contract any civil 

obligation in my favour.” 

Graenewegen ^ and Voet2 think the rule is now ob- 
solete. Van der Linden say.s ; (a) I may stipulate 

• that payment instead of being made to me, be made 
to a third party ; or (b) I may stipulate that a person 
may do something for a third party, if I have a direct 
interest in the act ; or (c) I cannot prevent stipulating 
or promising on behalf of an heir or assignee ; [d) or 
prevent ccntracting through the intervention of a 

third party, e.y., through an agent. 3 In Wright ». Wil- 
liams, 4 Sir Hem-v de ViUiers said, the agent in Roman 

Laii' was not regarded as a mere representative for the 
purpose of entering into contract for his principal* 
The person contracting with him might elect to sue 
either of them In Roman-Dutch Law the change 
was gradual. Voet offers no opinion. The better 
opinion was that the principal alone was liable except 
in certain cases. In South Africa the English Law of 
agency is taken over withont teehnical rules. Otto 
Vanderplank ^ , the Natal Supreme Courts decided that 
a contract in favour of a third person is valid if it is 
accepted by him. De Villiers^ C.J., decided® that 
natural love and affection is no ground to allow a 
third party who was not a party to the contract to 
.enforce it. 

^Adln^, 3, 20. 19, ' 'Oot. 23, 24, Dec 16, 1911. 

’45jl, 5- “Tradesmen’s Benefit Soeie- 

*22S. A. L. J. 85. ^ ty ®, Da Preez, 5 S. 0. 269. 

‘8 8. C. 166. 
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genuine andnotiUu- 

0* iadetmrolire 

tolrrir! T ^ loss 

snblect 1?^+^ of the value of the 

Jib ect-iuatter of the contract. This rule also applies 

If the buyer has^ paid more than double the value of 
the thing sold. 


In Roman Law the seller could rescind the contract on 

the g ound of the price being less than half the value! 

(xrotius2 says : “ Relief on account of damage exceed- 
ing the half IS classed by us under the remedies where- 
by a contract is not invalidated altogether but m part ; 
because it is at the option of the opposite party to 
abandon the whole contract or compensate the damage/' 
If the reason of the principle of contracts is examined, 
it is manifest that they have derived their origin from 
a niiitiial abundance and deficiency. It was first 
resolved that the seller who had stipulated for less 
than half the real value of the propei'ty sold, such as 
it was at the time of the sale, might call upon the 
purchaser to annul the purchase or restore to the other 
party what had been received, or at least to make 
good the deficiency in the real value ; it was gradually 
extended to purchasers who had paid more than double 
the value of the property and therefore had received 
articles for less than half the value ; and afterwards 
this principle was extended to letting, hiring, compro. 
mise, i^artition and aP other contracts except sales 
under Judicial authority or those which were directed 
by last will or in case of donation The half value is 
to be measured from the time of the contract* ¥an 
Leeuwen /^ says The whole transaction is not^^^ TO 

it iswmdable;atVthe:;Offifion';of:;:th^ 'aggrievMb 
the\purohaser,:las:the;'Opfen;':td;^ 

In Tevisohn 4?. WilHams^ r li/sued^^^^W^^ 
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of a diamond ring, which was worth not more than 
£20. Held, the defendant can be relieved. In South 
Africa the tendency is to restrict the operation of this 
rule of the inadequacy of consideration i . If the con- 
tract relates to the future sale of a thing, such as next 
season s crop, this rule will not apply. In English 
Law the inadequacy of consideration is never a ground 
to rescind a contract. In Raleigh r. "Jasmins, a jewel 
worth about £50 was sold for £100. The purchaser 
asked for rescission of the sale. In Cape Colony the 
doctrine is repealed. Swan, Acting J., said ; “ I 

have beeii unable to find any local instances of action 
for rescission of contract on the ground of madequaey, 
nor have I been able to discover anything to show that 
such actions may be brought in Courts of this Colony ” 
The Act 8 of 1879 (sec. 8) in Cape Colony enacted that 
no contract should be void or %midable owmg to Icesio 
enormis merely by either party to such contract. 

In Roman-Dutch Law the contract can be set aside 
on the pound of lasio emrmis^ , hut by express legisla- 
tion this rule is abohshed in Cape Colony3 and in the 
Orange Tree State by Proclamation (1902, sec. 6) 
This rule still prevafis in the Transvaal. 

r f l>e definite. 

Pt^We. and legal, and not opposed to public 


D Jteh tS E^h^L^^f "" 

The Pppetual Edict of 4th Oct., 15404, enacts that 

no merchant, tradesman or other person may make 
rtrnubhc or prejudicial 

to th. pubhg welfare; e.g., to buy up aU goods of a 
certam kmd in order to seU at an exorbitant price 


^ McGee v, JMigiion 
T. 8. 89. 

4 44, 2. 


Act 8, ‘SiBQ supTci, 

II- B, B., Vol I, 8ll„ 
Art. 7. I 
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An agreement for compound interest is not unia\\ful i . 

The Cape Parliament has passed a Usury Act (No. 23 
of 1908) by which the rate of interest is fixed. The 
Act does not apply to mercantile transactions between 
merchants. 

Contracts are not only invalid on account of absence 
of free consent, but they are also void when made 
without aiiv causa or on -a false causa or on a causa 
which is contrary to justice and bonafides. 

An act contrary to law or good morals is regarded 
as impossible. The definite act must be promised and 
that act must be capable of being valued. Contracts 
of wagers are void. No action lies on gambling though 
a bond may have been given in consequence. No . ■ 

debts can be recovered for drinking bouts. The new 
Statutes of Leyden of 1583 (see. 130) dec la e that no 
action will lie on gambling debts. 

x^greements relating to future right of succession, 
or biiiding the testators not to dispose of property 
contrary to agreement, are imiawduU. Marriage 
brocage contracts are illegal ^ . 

The law about gaming contracts is discussed in S, 

A. L. J., Vol. XXIII, p. 21. The tendency is to foUow 
English cases. Cape Colony x4ct, No. 36 of 1902, 
reproduces the Gamhig .ibet of 1845 (8 and 9 Viet., 
c. 109). j 

If money is paid under a mistake; it can be recovered Failure oi 

in Eioman-Uutch Law. In English and Poman-Dutch Cause. ^ 
Law money paid under a mistake of factcanbe recove: ed. 

In English Law money paid under mistake of law can- | 

not be recovered. In Poman-Dutch Law there is a y I 
difference of opinion among jurists on this point. | 

Grothis^ says; “ If he did the same knowingfy^ 
would be considered as a ddnatiom^ but#whoever^^^^^^ I 

in error or in doubt is considered as bmg ignorant ^ : 

’■ Voet. 22j. 1, 20,' . : der 

' 482.. v:;. 
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eTeii had ifc been an error or doubt as to the law.’’ 
Van der Keessel ^ *' The condictio mdebiti or action 

to reclaim is not maintainable for a sum paid under a 
mistake 'of law : and it cannot be proved that a con- 
trary rule has been adopted in the practice of the 
Court ; yet the reason of the law of Holland seems 
to require that a condictio indebiti should be allowed 
even in the case of a mistake of law.” Voet (12, 6, 
7) holds a contrary view. In Port Elizabeth Division- 
al Council r. Uiteinbage Divisioiia! Councils, Connor 
tl. said: “To recover money on mistake of law the 
plaintiff must show natural equity on his side. ’ ’ 

SaD in. Market The Transvaal Court, in Relief v. Rammerstack ^ , 

decided that the rule of Roman-Dutch Law was that 
stolen goods sold in market overt could not be reclaimed 
except after tendering the price paid for them. In 
Van der Merwe Webb‘S a different rule was adopted, 
and Sir Henry de VTlliers, C. J., approved Woodhead 
Plant Co. V. Ckiiin^. He said markets overt never 
e.xist€d and do not exist in Soiith Africa similar to 
mjemii'Memcitkelsedbm In Retief Rammer- 

stack the Supreme Court of the Transvaal, consist- 
,ing of Kotze, IJ. J., Burgers andBrane, J. J., dissented 
from the judgment in Merwe v. Webb, but held that 
the rule in favou ' of a sale in market overt or in a pub- 
lic place did not extend to the purchase of stolen pro* 

,, pe,rty at an auction^ . 

■ ,ln leases 'a.yiessee: .could resist a claim for rent. .on 
the ground that, owing to causes over which he had 
no eontroi, he was luiable to make a profit of the land 
according to Roman Law. Cap3 Act No. 8 of 1879 

(sec. C ^'Hae ted that in the absence of stipulation 

contiaiy containecl in coiitract of lease, no lease should 
be void 01 v oidable noi* should the rent aeeruing under 
be ineapabJe of being recovered on the 


T 


'Select Thesis, 79G. 


« O’bCVf' # 


“ 1 C . L, J, 

<3 E. D, 0. 97 


*11 S.C.4. 

® Van Leeuwen, Mowiavt- 
IhMh icw, Bk. 11, ch. 7, 
see.' 3. ' 
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tliat the property, owing to inundation, t6mpef5t or 
such like unavoidable misfortune, produced nothing. 
Thus English Law and the Law of Cape Colony are similar 
on this subject. 


Whatever has been given for an unlavdul or other- 
wise immoral purpose may be demanded back. The 
winner in gambling or gaming cannot lawfully recover 
the promised gain On this point English Law is similar. 
In Dodd V. Hadley, August 1905, the Supreme Court 
of the Transvaal decided that the Eomah -Dutch Law 
appears to have been substantially the same as English 
Law with regard to gaming contracts. The facts were 
that Dodd staked a sum of money with a bookmaker 
to abide the result of a horse race and subsequently 
received the proceeds of wager on behalf of Hadley. 
D sued for the money advanced. H claimed the money 
which he had received for him. H argued that the 
contract 'being contre mores was illegal and relied on 
Grant v. Collect, decided by the Natal Court. D re- 
plied that the case was not applicable ; by Roman- 
Dutch Law wager was not illegal but unenforceable 2 . 
Sir James Rose Innes, C. J., said ; “Enghsh and Roman- 
Dutch Law have substantially the same provision,’’ 
and Hadley was entitled to recover the amount from 

Dodd. 

RULE VI — A mere motive to return a benefit already 
rendered is regarded as a reasonable cause. 

The term reasonable cause is wider than consider^ 
ation in English Law ; it denotes the ground, reason, 
cause, caMsa, object of a promise which the law can 
enforce. It is equivalent to physical and moral pos- 
sibility moral possibility means not contrary to good 
morals. ’ Pothier 3 says in contracts of beneficence, 
the liberality whm^ one of the 


"Sonnenberg V. Flower, 

Bu<h. (1876), p. ^ 

‘•*yan Leeuwen’s Gomment- 


see. 5: Grotto S. B. 49 i 
dev ■Iinden':2'. 
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exercise towards the other is a sufficient cause for 
the engagement contracted in his favour. The 
Avord oorzaah or causa denotes both consideration and 
motive or reason for the promise and moral 
consideration. 

In. English La\''- motive is not the same thing as eon- 
sideration ; nor can moral consideration give a right 
of action unless a legal right existed. 

RULE VIL— The abandonment of a legal right, or a 
bona fide claim, is binding. 

The pajmient of a smaller sum is a satisfaction of 
a larger sum at the same time and place because release 
of the debtor may be effected by hare agreement ^ • 
Composition with creditors is binding. In English 
Law release from liability is not binding without con- 
sideration or unless it be by deeds. In Cape Colony, 
where the English Doctrine of Consideration is re- 
cognised, consideration is necessary for releases . Release 
may be in any form in Roman-Dutch Law. In Roman 
Law a contract was to be dissolved by the same forma- 
lities as those by whmh it was formed. Grotius (3, 41; 
7) says ; “Amongst the Romans a release by donation 
was usually effected by certain words. But with ns 
it is sufiSeient to make use of such words a.s will convey 

abandonment of one’s rights.” ' 


RULE VnL— A compromise in a bnna fide dispute is 
a reasonable cause. 

_ This is abo the rul , of English Law. Each party 
gives up what he regards to be his right of action 
it constitutes a reasonable cause. There must be a 
serious and dehbe^-ate intent to give up a right by 
compromise ?it mast be honest and fair dealing 


’Grot. 3. 41. 5, 6. 

^Pinnel’s case 1602, S Goke 

Eep.117. 


’Malaii and Van der Merwe 
V. Secretan Boon and Co., 
Foerd’s Bep. 94, 
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RULE IX. — An antecedent act gives rise to liability 
which can be enforced by action. 

The peculiar rule of English law that consideration 
may be present or future but must not be past has no 
place in Roman-Dutch jurisprudence because it has 
a simple rule in every ease for creating contractual 
liability. The rifle is that there must be a serious 
and deliberate intention to create contractual obli- 
gation, and moral obligation is as binding at law as 
in conscience. Nor must the natural obligation of 
Roman law amount to pacia legitima because the 
pacts give a right of action as well as of exception 
in Roman-Dutch law. 


RULE X.— A promise, on the part of a third party to 
gjYe something on a marriage tahmg place, is 

binding. 

Under Roman-Dutch law betrothal involves a legal 
obligation to marry, the breach of which gives rise 
to an action of damages. Before 1838 the injured 
party could claim either damages or specific perform- 
ance but the latter remedy is abolished by Order 
in Council, of 7th September 1838. In Ceylon action 
for damages is allowed by Ordinance No. 8 of 1849 (sec. 
30). Ordinance No. 2 of 1895 (sec. 21) enacts that no 
action shall lie for the recovery of damages for breach of 
Of Pro^ o« 

shall have been in writing. Betrothal consisted m 
a promise on the part of the father or guardian to hand 
over the bride at a future date It was a pubhc act. 

Roman-Dutch law has abandoned the Teutonic nustom 
to grant specific performance, but, like Enghsh and 
RoLn law, aUows damages to the rejected parij. 
There is sufficient cause in a contract to marry. . The 
promise of one party is sufficient cause for the promise 

of the other. 



426 ' THE DOCTKINE OF CONSIDERATION 


Maasdorp regards marriage as a civil contract i while 
Van der Linden denies that marriage is a civil contract 
at all either in Eoman or in Roman-Dutch law. Water - 
mej'Cr J. in Rrown v. Browm’s Executors 2 discussed 
the point whether damages should be ^granted on 
breach of promise of marriage or not. 

RULE XI.— There is no instrument in the nature of a 
deed and cause is required to make it binding. 

In Roman-Dutch law there is no instrument in the 
nature of a deed, because all promises founded on 
reasonable cause, in whatever form of words, whether 
the parties were near or distant, gave right of action 
or defence. There are some contracts which must 
be made before a notary. Deed in Roman-Dutch 
law me ns notarial deed, drawn up and sealed by a 
notary, and no delivery is requisite to its validity. 
In English law delivery of the deed is essential. Con- 
tracts relating to land or marriage settlement must 
be made by notary. A deed does not work merger ; 

nor does It create an estoppel. It only means a solemn 
act in writing. 

B.— THE DOCTRINE AS IT AFFECTS LAW OF 

property and CONVEYANCE. 

reasonable 

cause affects the legal character of the transae- 

^ ^ mmse whereby 

riiWrv T n°T Wmself oxd 

0. hberahty to bestow something of his own imnn 

^ 

In Engtah hw a promise to glee, unless it be in o 
deed,' esmmtbe enloreed ^ in Eoman-Dnteb low a gift 
IS complete wnbout, delivery ; delivery is neeessarv 
to pass oimersbip. Ko formality rtting^ 


of Gxh^e Zto/w. 


322 . 
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required. A gift may be made out of gratitude or in 
return for benefit received in the past. In Roman- 
Dutcli law the donee must accept the gift before it 
can be complete. In English law acce|)tance is pre- 
sumed till the contrary is known. In English lavv 
the requisites of gift are the expression of intention 
to make a gift ; and delivery or declaration of trust 
that the donor holds that thing in trust for donee. 

A deed has force without acceptance. 

In Bonian-Dutch law there are restrictions on givhig 
away all the property by way of gift ; not so in Eng- 
lish law. The restriction is against interference with 
rights of creditors. 

To complete a gift the donee must be informed of 
the gift being made if the property is given to a third 

person^ . 

In English law if a gift is completed it cannot be 
revoked, but in Eoman-Eutch law it can be revoked 
under some circumstances, (I) Gross ingratitude 
of donee. (2) Where the donor has children born to 
him after the gift, the children, if prejudiced m their 
legitimate portion, can claim from donee to that ex- 
tent. But in South Africa the legitimate portion is 
abolished and this rule does not apply. Van Leeuwens 
defines donation as a voluntary deliveiy of a certain 
thing without any oorzcicih to another. ^ 

BjOman-Butch jurisprudence has no idea coires- 

ponding to triist in English law. 

The alienation of immoveable property must be 
registered. Charles V. enacted that the parties must 

go before an officer of the of prop^^ 

rule was not comphed with the transfer was void. 

Homan-Dutch law a complete system of registratK^ 

prevailed, quite distinct from the 

law. In Harris Buissim^^^^^^ 

tion system was introduced intc^Oape^ftjld^^^ 


iDe Kook Executors of 
Van de Waltj 16 S. O-i p. 463 
per De Vmiers. C. J. ^ ^ 


' ' ■ ■■ ' olii 

sec.; ■!« 
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n 1829 a Eegistrar of Deeds was created. All the 
Colonies of South Africa have adopted this system 
of land registration; and endorsement upon the register 
of land IS notice to all the world as to the person to whom 
the ownership of that land belongs. 

In Cape Colony a Proclamation of 1793 required 
^ antenuptial contract to he registered. In Steytler v 
Bakers 1 It was decided that all antenuptial contracts 
nust be puhhcly registered in the Debt Register 
In 1875 the same was enacted in Cape Colony; "sec 2 
provides that no antenuptial contract shall be valid 
or eftectual as against any creditor, unless the same 
a e registered m the Deeds Registry of the Colony 

It IS also enacted that no contract executed 

less registered un- 

e!4eme! K executed, though such contracts if 
‘ abroad, need not be notarial. In Cape 

i^ius^j * 1" /“i be notarial 

and must be registered to be of any effect af^ainat 

thnd parties. As between the -j. • “ 

,1 , ^ ueDTveen tne spouses it is vaJfr] 

even though the contract is not registered, and re^is- 

ra ion can be effected even after marriages. The law 

m South Africa ic chuil., to that of Cape CowThZ 
the execution of antenuptial contracts. 

_ In Roman-Dutch law a promise to make a gift if 
It IS not completed by transfer of property, must be 
registered, otherwise creditors can object to donation 

pLe. ^ donation has actually taken 

wLf ^ on vanons grounds if it was made for 
want of reasonable cause. ^ 

An antenuptial contract was entered into when 
property was possessed by both spouses 3 ; otherwise 
C^mumo ionoruM prevailed. Charles V. eLcSrthat 

paracijpate m these gifts unless 

^2 Roscoe, p. 103. 

‘‘Twent372iie v, Rewitt, 1 
Menz. 156 ; in re Houghton 


15 S. 0. 8. 

®By Perpetual 


ict, 1540, 
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« 

were paid in full or unless the marriage gift came 
from the wife alone. In South Africa Bank v. Chiappinii 
this rule was acted on. The Cape legislature of 1875 
enacted that no antenu^Mal contract should be wahd ; 
{a) Unless it was registered; (6) if secLuestration took 
place withui two years, the creditors were to be pre- 
ferred to the spouse upon whom the settlement had 
been made ; (c) ^if seq^uestration took place five years 

after registration, the settlement was unimpeachable; 
{d) if sequestration took place within five years after 
registration it could still be impeached if creditors 
could prove that alienation was made with intent 
to defraud creditors and when the aUenor’s habihties 
exceeded his assets. The Act also protects settlements 
by way of life pohoy. In the Transvaal the spirit of 
this Act is accepted. Law 13 of 1895 (sec. 39) provides 
that benefits conferred by antenuptial contract are 
secured to the spouse m whose favour they have been 
made provided that the donor was not insolvent when 
the gift was made and that two years have elapsed be- 
tween the settlement and the insolvency. 

In other cases the Insolvent Ordinance of 6th October, 
1843, provides that every ahenation, transfer, gift, 
cession or delivery of any goods or effects, moveable 
or immoveable, made by any insolvent at the time 
it shall be made to appear that the liabilities 
fairly calculated exceeded his assets fairly valued, 
shall, unless the same shall have been made bona fide 
and upon just and valuable consideration, be null 
and void. Hence if a gift is completed by transfer 
it cannot be impeached by creditors unless they can 
show that the case falls under the Ordinance of October 
6th, 1843 (sec. 83),-, 

A pm-chaser can rescind a contract by uciio de- 

dhitoria a the goods are materially different from what 

they were represented to be and he has paid more for 

them than he would if he had known of their defects. 

This rule does not obtain in Cape Colony ^ 

y>BudL;(1869), p. 
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in the Transvaal The seller can also sue in aclio 
mns if the price is less than half the real value. 

in ™ obtains 

in_ the Transvaal. In English law sale cannot be set 

® of inadequacy of price, either 

oy the seller or the b ay er . 

mthnnrd?“'''''?''^°^ moveables 

who h« ^ f ''ot avail against a third person 

^ 0 has obtained possession of the goods by sale or 

execution If the pledge is by a notarial deed regis- 
tered in the Eegistry of Deeds, the pledgee will let 

preference if the debtor goes insolvent without havhi<^ 
parted with possession. '= 

+J, 1 Villiers, C. J. held 

at A prior bond specially hypothecating land and 
contauimg a general clause hypothecating all move - 

P? feed LTsIlven' 

Srlr. moveables of the insol- 

same tnl subsequent bond hypothecating the 
nd and also specially hypothecating certain 

nsolveiit to the mortgagee.” Tatham v. Audree 
was decided by the Privy Council in 1863. Prom the 

Supreme Court cf Ceylon Sir WiUiam Eowe C J saPl 

“ The law of this Colony as it now staTds not ofe 
enables a man by retaining possession of his own hypo^ 
thecated goods to delude the world by the appearSce 
of solvency but also permits any one creditor l • 

m at the last moment and deprive the general creditors 
IS specialty debt be large enough ” In thf. i ' 
of Holland naoveablto „„n,d\a ..crt^d w 1^; 
accompanied by delivery or bv meanT r . ^ 
bond without ihvery.^r 

of moveables, even without registration are valid 

as against tte insolvent party and concurrent crl^^^^^ 

^ the Cape vWooi Hope the law follows later I>tZh 
fa,^d g,vea after reg^toaHon in 
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III English. Iciw tliG Lsiiicl Ecgistry Acts (17 find 18 
Viet., c. 36) enable any person who may think fit to 
give credit to another to ascertain whether the latter 
is really owner of his stock-in-trade or furniture. The 
Hills of {bale Acts, 1878, 1882, enact that registration 
must be effected within seven days of execution and 
reregistered every five years. 

Community of goods between spouses exists in Cape 
Colony in cases where it has not been expressly excluded 
by nujylial contract. In Ceylon, Ordinance 15, of 
1876, abolished community of goods. 

In British Guiana Act 12, of 1904, abolished com- 
munity of goods. 

Leases of property for ten or more years must be 
executed judicially before a notary and registered 
to protect honest purchasers. 

In Canavan and Eivas New Transvaal Gold Farms 
Ltd. ,x the Supreme Court of the Transvaal decided 
that leases for ten years and more must be registered 
to bind lessor’s creditors and innocent purchasers 
from lessor. 

C.— OBLIGATION TO DISCLOSE THE NATURE 

OF CAUSE. 

In Roman-Dutch law there is nothing corresponding 
to the Statute of Fraudss. There are some enactments 
requiring the contract to be reduced to writing dis- 
closing consideration. ■ ' 

The Transvaal Ordinance No. 20, of 1895, Art. 17, 
enacts that no property (fixed property) shall be con- 
sidered to have been legally sold before a proper con- 
tract of sale or declaration of sale has been 

by Both parties.;; ■; 

Contraets relating to land and fearriage^ s^^ 
must be naade by a liotary; ^ 

: ' • ;»]i904,- T. .a ise. V; • ®29 :<& a W a;; 
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The Ceylon Ordinance ISTo. 5, of 1852, enacts that 
the Law of England is to be obserTed in maritime mat- 
ters, questions relating to insurance and Bills of 
Exchange. 

The British Guiana Ordinance No. 6, of 1864, enacts 
that matters relating to ships and property therein 
and insurance, salvage shall be governed by the Law 
of England. Other ordinances have Introduced Bills 
of Exchange, etc. 

The Ceylon Ordinance No. 11, of 1896, introduces 
the English Sale of Goods Act, of 1893. 

The contract of suretyship need not be in writing. 

The Boyal Commission appointed in 1879 recom- 
mended that in the absence of anv law of Holland 
about mercantile transaction, the courts of the colony 

are to be guided by the principles of the Law of 
England. 

The wilting must contain everything; hence cause 

or consideration must be fully set out. 



CHAPTEE, IX. 


THE ROMAN-DUTCH DOCTRINE OP CAUSA IS 
ACCEPTED IN THE FOLLOWING BRITISH 

COLONIES. 

British Guiana , — The Common law of this colony is British 
Dutch-Eoman law. In 1803 when this place was cap- 
tured it was provided by the Articles of Capitulation 
that the settlements of Berlice, Dameirra and Esseqnebo 
should be allowed to enjoy their own (Roman-Dutch) 
law. 

By Ordinance English mercantile law was intro- 
duced into the colony. The law consists of Regulations, 
Orders in Council and Acts of Parliament. The English 
■ Merchant Shipping Act prevails here by Ordinance 
No. 6, of 1864. 

The Insolvency Act No. 29, of 1900 ; the Bills of 
Exchange Act No. 13, of 1891, secs, 27— 30 deal 
with consideration. 

Bill of Sale is not recognised in this colony. 

By the Bill of Exchange Act No. 13, of 1891 [sec. 27 
(1)] valuable consideration for a bill may be consti- 
tuted by {a) any consideration sufficient to support 
a simple contract ; or (6) an antecedent debt or 
lity. Such a debt or liability is deemed valuable con- 
sideration, whether the bill is payable on demand or 
at a' future- time. ■ 

A mere pledge of ffioyeables, nd^ 
ment, cannot without actug dehvery 

The Insolvent Debtors’ 

on the Enghsh Insolve^ J 

made with inteid^^ to^ 
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The Gambling Ordinance No. 4, of 1902, enacts 
that eontiacts for sale of lottery tickets are void. 

Decairos Brothers & Co. v. Caspar i following Eood 
f. Wallaeh decided that the word cause does not 
mean consideration of Enghsh law. The court con- 
sisted of Bovell C. J., Lucie Smith and Henrich JJ. 

to ffe' he'^l Wtomeat 

to offer the plaintiff company ‘pnbe for price ’ was 

ever amved at. The court added : Nor indeed is 

valuable consideration always needed 2 . On the evi- 

dmee, there is cause either of liberality to the plain- 
tiffs or of benefit to himself to show for Gaspar’s under- 
takmg to give such a right of refusal. 

GeyZou.-By Proclamation of 23rd September, 1799 

thedaws and institutions which subsisted under the late 
Dutch Government continued in force under British rule 
The i^abitants of Kandy are allowed to retain their 

tO tllG J.6Er iolo. In tll6 /\-P tt t 

can arise. The word cause is not the samp°fb^^*^°^ 
consideration in English law Rood f 

JolM i. 1904 bv si 

Solomon and tt • ' ^ J- and 

IS accepted as good law in 

This rule applies to deed <5 nlQn ^ •r' " 

proceed from the partv to whom 

1 ■> ‘‘O ^flom the promise is made 


lt 5 


DecMed I2tii May, 1904. 

’Van teeuwen. Eotze’s 
A’-ofe, VoL Ii; 2£ . ® 

’Biiige’s Cohnial and 
Foreign, Law, 2nd ed., VoL T 
18€ ; A Digest of the CwU Law 

o/Ceghn, by P. Arunaohatan 

■ # 


Pab m 1910 ; Thompson 

^'»‘^'utes 1 vol, p. I’jQ . p 
eira’s In^tutes Leaislati. 
enaetments. 1707 . 19 of 

^' J-Pp. 137-150, 
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or from a third person moved or affected by him. 
(This rule is like the rule in the Indian Contract Act 
[sec. 2(6?)]. Lipton ^ Buchanan i decided that the doct- 
rine of causa was quite distinct from the English Doct- 
rine of Consideration, 

Ilbert says that in Ceylon the Eoman-Dutch law 
is still the commpn law. But by express legislation 
cessio hononim is rejaealed. Conveyances by insol- 
vent debtors, with intent to defraud, are void. If 
any person adjudged insolvent under this Ordinance, 
No. 7, of 1S53, amended by Ordinance No. 24, of 1884, 
amended by Ordinance No. 3 of 1890, except upon 
marriage of any of his children or for some valuable 
consideration conveys, assigns, or transfers to any of 
his children or to any other person any real or personal 
property whatsoever or delivers or makes over to 
any such x 3 erson any bills, bonds, notes or other secu- 
rities, such first-mentioned person being at the time 
of making such conveyance, etc., insolvent, the court 
has power to order any such property to be sold and 
disposed of for the benefit of the creditors under the 
insolvency, and every such sale is valid against the 
insolvent person and such children and persons and 
against all persons claiming under him. 

Transfer or assignment of hypothecations must be 
by deed and registered. 

The word Bill of Sale includes bill of sale, assign- 
ment, transfers or declarations of trust without transfer. 

A provision as to the mortgage of ships is based on 
the Enghsh Shipping Act. 

Ordinance No. 22, of 1866, enacts that the law of 
England is to be introduced in certain cases relating 
to partnership, Joint; stock cpinpanies, banking agency, 
carriers by lan^ fire, life and marine %Surane8.^^ fc 
these respects the law to be adininistered is 
as in England in like cases. 

^1904, 8 Hew hr Bep. 49 Oeyto 
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The Ordinance of 1855, as amended by subsequent 
Acts, enunciates the policy of gradually displacing 
the Kandyan law by English law. Bills of Exchange 
and maritime law are on the lines of English Acts. 

Natal , — In July, 1856, Natal became a separate 
colony. The common la^w of this colony is Roman- 
Dutch law. The legal tribunals have interpreted the 
Doctrine of ' Causa ’ in the sense iii which it is ac- 
cepted in Transvaal, which implies that it is not the 
same as the Enghsh Doctrine of Consideration. 

The Bills of Exchange law, No. 8, of 1887, is based 
on the English Bills of Exchange Act, 1882. Sec. 26 
of the Bills of Exchange Act defines consideration 
in a bill as : [a) any consideration to support a simple 

contract ; {h) an antecedent debt or liability, such a 
debt or liability is deemed valuable consideration 
whether the bill is payable on demand or at a future 
time. 

Valuable consideration for a bill is not necessary 
to entitle the holder to sue thereon. 


Law 14, of 1882, was enacted to amend the law 
No. 22 of 1863, and was intended to prevent community 
of goods attaching to certain marriages and to enable 
the spouses of such marriages to devise their properties* 

There is a law (No. 12 of 1884) which is a close copy 
of the English Statute of Erauds i , No action can be 
maintained on any contract made after that date, 
relating to any subject-matter mentioned thereinj 
umess and until such contract is evidenced by writins 
si^ed by or on behalf of some person sought for, 
W’hose contracts the person sued may then be liable' 
mz, : (1) any contract of suretyship or liability foi 
the debt of another ; (2) any contract for the sale 
pmchase, mortgage, charge, gif t of or on any immove^ 
^ie ^operty or ^y interest therein ; (3) any con- 

^ Y ^ contraci 

hat IS not to be performed within the space of one year < 
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Insolvency Law No. 47 of 1887, sec. 3, abrogates 
cessio bonorum ; there is an amended Act, No. 21, of 
1891, dealing with acts of insolvency, in Natal or else- 
where where an insolvent ]porson makes a fraudulent 
conveyance, gift, delivery or transfer of his proi^erty or 
of any art thereof c/. 46 and 47 Viet., c. 52, sec 4, sub- 
sec. 6, which enacts that to make an act of bank- 
ruxotcy, the conv^ance must include substantially the 
whole of the debtor’s ^Droperty and there must be no 
fair ^ • Certain purchases made 

l)Ona fide without notice and for value from a person 
holding under a void transfer are imotected. 

SectioV/ 90- — -Every alienation, transfer, gift, deli^ei^, 
etc., of any goods or eSects, moveables or immoveables, 
personal or real, made by any insolvent at a time when 
it shall be made to appear by proof that liis liabilities 
fairly calculated exceeded his assets fairly valued shall, 
unless the same shall have been made bona fide and 
upon just and valuable consideration, be null and void. 
And whenever the immediate and necessary effect 
of any such alienation, transfer, gift, cession, delivery, 
mortgage or pledge as aforesaid shall be to cause such 

an excess of Habilities over assets, then the same, to 

the extent to which such excess shall have been pro- 
duced, shall be null and void. 

The post-nuptial contract comes within the section 
so as to make the property of both spouses even that 

which was acquired before marriage liable for the 


debt."' 

Section 91 deals with settlements made by insolvent 
T^Prsons This section follows the English law of Bank- 

ruptcy ' The Act 39 of 18962 enacts that the system, 

code m- body of law, commonly cali^ the Roman- 

X -T Holonv 0^^ GcK)a Mope up w 

^^^gnst 1845, and 

La^anlActsnOwmiGr^ 

. ■ : "1'1'wyue’s-'^ case ; 1 : , .-fc' ■ ..... 

■.p; 99.*V':;' V \'.v " 
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passed in this Colony is the law for the time behig of 
this Colony. *= 

behl"*“T “ «“> ““‘'M »t Civil oases 

^ etw ten natives himig under native laws are to be 

unles'Th”'^^^' customs and usages 

tled prilSr “■> 

The Doefaine of Causa applies to all subjects in the 

Coloilv of j^atal Av.^t 

, a.\aiai. Decause Orchnanee ISTo. 12, of 1841=: 

rf tal iftlf ^ ^strict 

or A dtal IS the common law of the district i . 

The Transvaal—k Proclamation of the Transvail 
Jvo. U of 1902, dated 10th April 1909 nmJ'T 
Eom.„.D„,ch !.», ..eept in so' ft Z isZ^Z,T 
csisiative enactmeiit. shell be Ihe law of the Colony, ^ 
ill© Doctrine of Causa was discn«i«Ar 7 * -o 
Wallaeh and Sh James Rose WsTj dedl:,: 

rniiTeTf "'.“T *“ *<>“ tte 

•onT^So.' “«rnttf“'r' ^ 

I , >^oiecmenr, not immoral or forbiVltioon n 

law, can be enforced by action. r tiidden by 

There are various Acts based on Eno-PsK „+ j. x 

the Insolvency Law No. 13, of 1895 fee 3qi ^ ^ T' 

xhat benefits conferred by antenimtill 

secure evpATif ^ contract are 

bccuie, except where sequestration takes nke^ , 
two years from the date of reo-ist™+i j f 

K shoivn to have been not solvent at "thTtV^® 

Transvaal Proclamation, No 11 of lono 
Bills of Exchange cheoupa ’i 

n.e Won., ’4 C 

•“““ ‘y;'-- » «f iOOii i. bnsed 'on Eng, 4 Z' ' 

^ Oiangt' Miver Colony 1902 Let+A -d 
issnecl for tie government of the P were 

Dutch is i « 1 A ° °Tn 

enacts th.t EoWBu^ L T 

lebw IS the common law of 

^Boshoffu Letter ^ 

-rrajisvaal Colony pro- ^ °*®®TransvaaVl931. 


HQ 
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that Colony wlu3re no other law has been passed. 
E/Oinan-Diiteh law means that law found in force in 
Capo Colony at the time of tlie appointment of English 
judges in place of the previously existing Council 
of »lustjc(i, and docs not iiicludc any new laws as 
introduced into l l()lland and wdiich ai’C not based, on, 
or are in (aiivilicd/ wi tli tlu?- ()1(1 Dutcli la/w as expounded 
in the d?ext l)ooks of Voct, Van Licnwen, (Irotius, Van 

ii' 

der Keossei ^ . 

This system, is kept in force l)y Ordinance (Orange 
River Colony) No. 3 of 1902, wlvich enacts that the 
Common hiw in the Colony slmll remain the Roman- 
Dutch law in so fat as it has been inirod'uced into 
and is applicalile to Soutli Africa and that the Sta.tute 
law of tho Orange Free Htsite sluill c(:):ntinue in full 
force unless amended or repealed by subsequent 
ordinances. 9di.o Doctrine of (Jausa is the same as 
obtains in, Boutli, Afi.‘i<.n:i. liood ih WallaehsJ is good 
law in, this Ool(,>ny. The Bankruptcy and Insolvc.ncy 
Daws are No. 5 oil j Nc,). 1,4 of 1899 j and '24 


O « 


Botdlm-nJihodeda . — The law in force is Roinan-Dutch Southern 
law as it i,s administered in Cape Colony, It is enacted Bbodosia. 
that the law to be administered shall bo, as far as not . 
iua])pli(;abk), tlio same as the law in. force in tire Colony 
on the 10th June, 1891, except so far as that law has 
been inodilicd by any Order in Council, Proclamation, 
Regulation or Ordinance^. The Doctrine of Caum 
obtains in this Colony. 

British Beckmmakvnd .- — The Common law of this British 
country is Roman-Dutch law. By a Commi.ssion under 
Royal Sign-Manual of 29th Septciuber 1885, the Gover- 
nor of Capo Colony also became Governor of this place 
and Capo law was applied to it. Where the parties to 
a civil suit are natives, native law may be adniiniatered 
oven by British covrrts. Ih’Golaraation Wo. 2, British 
Bechuanaland dated October Otll, 1885, declares that 

’Burge’s Colonial and “Southern Bhodesia Order 
J?oreiffn Low, vol. I, p. 86. in Couuoil, 1898, Art. 49 (2). 

neo4. a A.X, J-, 147. 
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the doctewe oe consideration. 


xy 

SjdHSM?' ■S^sps.-Eom.n-Duteh law is a. 

Common law of this Colony. The word QaL s I a n 

tion in EncyiLh 1 equivalent to considera- 

n^lish law and according to his rnlino- fliA ^irr a 

oorzmh means valuable consideration TbT^ ^ 

for vaHd obEgation are: (a a l!l:, f 

reMylce oonc!k from wMct^hey 

capable of binding themselves; 1) a thinv ^ 

being the subject of an obliga iin 

feded in October, 1904, b| Sir H. WVmL^T‘, 

to the same effect. O. J. is 

In English law the person in whose favour a Dmr»- 

IS made must give money or money value tn Fh 
Husor in order to enable such first 111 " 

maintain an action. Mere serious intend ^ 

give any right of action at the instanoA 
unless he has given or nromisftfl + Promisee 

e.9., an option to buy a tSng after a wSrf 
price is not binding unless «om«+j, • - ^ ^ 

the promise. In Cape Colony tU 

consideration prevails ; there is t deeTmd f 

x„o vXfLri: 

GB^Ued nude pact In Al^xa ^ ^^^^sideratiou 

decided thct c<tHdtildS“ "■ ‘‘ 

^g. Kotze< says ; •■ What you™ S' 

< 30 , you must faithfully fulfil wK^+i, to 

for your promise or nothh^ 

a^epted m Rood ». WaUacE4 by the ^lew was 

of the Transvaal. But in Mtembu , ® ST® 

^ QiVrr accord- 

-® own decision adding that^S^^^^ 

‘Mtefflba Webstei^ 1904 • ^ ground of 

^Buoh. p, ones. 

Leauwen’s 0 ^ ^ S. Hi, ^ 
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stare decisis’-' that ease must be followed, in Scott 
V. Thieine 'Sir Henry de Villiers used the words ‘proper 
cause’ nnd did not use the expression valuable con- 
sideration ; but he still adheres to his view of the Enw- 
lish Doctrine of Consideration. 

The Insolvent Estates Ordinance 166 of 1843, Act 
15 of 1869, amended by Act 11 of 1873, Act 38 of 1884, 
is based on the English Bankruptcy Act : cesaio bononm 

is abolished, the law of ZcEsio enormis repealed. 

The Ordmance of 1875 enacts that no antenuptial 
contract is vahd unless registered in deed of Registry, 

The Cape Colony Act No. 8, of 1879, sec. 9, introduces 
English law into all (questions relatmg to shipping 
andr insurance. 

Dr. Bisschopa says : “ English legal procedure has 
developed historically. So has that Avhich is in force 
in Cape Colony. It is so closely interwoven with the 
common law of South Africa that it would be 'im- 
possible to replace Colonial by English rules of pro- 
cedure without destroying to a large extent the common 
law itself. There is no need for so drastic a measure 
nor is there any call for it.” These words apply’ 
very truly to this Doctrine of Gausa we are considering. ' 
Those who advocate the policy of abolishing the Doct- 
rine of Causa as contained in Roman-Dutch law seem' 
to betray ignorance of the principles of Dutch Juris - 
prudence ; law is not an arbitrary and accidental 
thing. The relations which are expressed by the words 
‘ property 'obligation’, ‘ sale ’ are not mere figments . 
of jurists, but they express real transactions of life. 
The system of law has to regulate the relaticais of life 
and each system' of law tries to satisfy want in 
Society. Though an ideal system is difficult to be devfe- 

ed all at once, it is quite possible to tend^ t^^ 

The task of the jurist is sim.|ffified by gjpfljtetmg npto 
the vanous systems and coioparmg one with the othCTi ' 
That system must satisfy reason and be baked bn 'the ■ 

^Decided 24tli Oct, 1904, ^ M 
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experience of the masses of people. Such a s^^stem must 
aim at perfection. If we judge the Doctrine of Causa 
as it obtains in Roman-Dutch law from this standpoint, 
it has justified its claim for existence ; and it is the dut}?- 
of the Courts to maintain the doctrine without mixing 
it up with other systems. This doctrine requires to 
be developed but not displaced by a false importation 
of doctrine from a different system^ Those who are 
against the continuance of the doctrine maintain that 
it hampers seriously the administration of justice • 
the doctrine, they argue, recedes into the past and the 
doctrine of the past is less and less applicable to present 
conditions of life. To such critics the answer is that 
the Doctrine of Causa in Roman-Dutch law is more 
reasonable and philosophical than the Doctrine of 
Consideration in English law. The Doctrine of Causa 
is based upon principles of justice and honesty ; it 
satisfies the requirements of economy and fair play. 
It is not on mere consideration of exchange. It is 
based on the principle of right and wrong. There 
is every reason to believe that the Privy Council 
will definitely decide in favour of Roman-Dutch law 
in the British Colonies affected by it, while Enghsh 
Statute law may be applied to mercantile contracts. 

Kotze, C. J. i , wuites : “ In certain of our Colonies, e,g,, 
Ceylon, British Guiana and all the South African 
Colonies and States, the Roman-Dutch law, as it pre- 
vailed in Holland previous to the introduction of the 

Code into that country, is still in force .In South 

Africa and the Transvaal, Van Leeuwen’s work is of 
great value. By a local statutory provision the Courts 
of Justice in the Transvaal must regulate their deci- 
sions agreeably to the law laid down in the Introduc- 
tion to Grotius, the Commentaries of Van Leeuwen 
and the Institutes of Van der Linden ; but when these 
authorities differ or are silent on any point the Courts 
must decide in accbrdance with the general justice 
obtaining in South Africa.” 

^Introdnctioii to transla- Dutch p, 7, 
tion of Van Leeuw^ii’s 



CHAPTER X. 


THE DOCTRINE OP CONSIDERATION IN ENGLISH 
LAW COMPARED WITH THAT IN SCOTCH LAW. 


Till the 14th century the laws of England and ol 
Scotland were very much alike. The study of Regiain 
Majestatem and QMOwiam AMac/iamemia leaves the im- 
pression that they were adapted from the writings 
of GlanviUe. The Court of Sessions was founded in 


1532. The lawyers were trained in Roman Civil law 
and Canon law. Bell i says that “ prior to the Refor- 
mation, Scotland possessed in the Canons of the Pro- 
vincial Councils a Canon law of her own.” Scotland 
and Prance were allies for a long time, and Scotland 
was also under the influence of the Low Countries. 
The Mercantile law was taken from the law of England. 
Lord Mansfield declared the maritime law to be the 
s 'me for both countries. The law of Scotland consists 
partly of Statute and partly of Customary laws 2 . Mac- 
kenzies says : “ Scotland imported a large portion of 
■Roman Jurisprudence to make up the deficiencies of 
municipal law which had made httle progress as a 
r,ational svstem- till sometime after the establishment 
of the Comt of Sessions in 1532 by James V. after the 
model of the Parliament of Paris. Properly speaking 
the teaching of the Civil law commenced in Scotland 
at the Restoration in 1560.” ; , , p, ■ ^ , 

The Act of Uaion between England a^d Scotland « 
GXprCSSly 



p. 72. 

Vol. ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
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cjomfcries would be one, but tlie existing separate laws 
and courts for each country would be retained, except 
so far as abrogated by the Act or by subsequent legis- 
lation ^ . 

The law of Scotland now consists of the Acts of Scotch 
Parliament prior to the Union and of the Acts of the 
British Parliament. 


The term contract denotes an agreement, obligation' 
or legal tie whereby one person voluntarily binds 
himself to another, either by words or conduct to pay 
money or to do or abstain from doing something. In 
Seotcli law,, the, term 'obligation’ denotes more: than 
the term. ' contract ’ of English law. In English ..law., 
contracts are divided into „ contracts of, record, deeds 
Slid: siiiiple contracts ; in Scotch 'iaw contracts,' are 
divided into written and verbal. ' 

III English law the in contracts under seal 

/consists in the solemnity 'of the deed, while in simple 
contracts, consists in valuable consideration. 


In Scotch law the division of contracts is based upon 

~ inaimer of proof. This is the vital point of Scotch 

Continental Jurisprudence in understanding the 

Doctrine ot Causa. The Scotch doctrine lays great 

stress upon the ea.ideiice of witnesses to prove a spoken 

word ; while the English doctrine looks to some le^^al 

detriment incurred by the nartv relvino- ni-i ^ 

^ mg on tile promise 

of the other party. The Scotch doctrine relies upon 
very elaborate procedure in finding out the true into., 
tion of the parties. Both aim at finding out the true 
mtentou of the parties but adopt diiferent methods. 
In^both systems the pecuharity by which the enforeo- 
able contract IS distinguished from the unenforccablo 
contract is seen in legal solemnity and muMy 

In &oteh kw contracts are divided into those 

IJtovedyally^nd ^ 

•^tpt by writ or oath. The latter contracts I 

of tho«, oblig.li„„. Tii r/l! 
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of Scotch law adopts the rule of proof of contracts 
and does not concern itself with the constitution of 
contracts, as English law does. Scotch law applies 
the same rules of proof to a gratuitous promise to pay 
money and to the obligation to return money actually 
received. The imxDortant. |)oint in Scotch doctrine 
is the nature of proof, which must be adduced to satisfy 
the claim. • 

In English law consideration is regarded as a solem- 
nity, and if it is absent its solemnity can be supplied 
by a deed under seal. In Eami v. Hughes i it was held 
that all contracts are by the law of England distin- 
guished into agreements by specialty or agreemehts 
by |)arol ; nor is there any such third class as some 
of the counsel have endeavoured to maintain as 
contracts bv writing. ‘ 

Though English and Scotch doctrmes differ in eertaiii 
joints ill theory, they resemble each other in the res- 
|.rictions which they impose on iirodf of gratuitous 
obligations. , . ^ 


A — EULES OE THE DOCTEINE IN THE LAW 

OF CONTEACTS. 

EULE I — In Scotch Law aE contracts are valid and 

binding without any consideration being ^ 

To En<»‘land a promise when not contained in a deed 

under seal must have consideration. In bcotland 
every promise is efiectual even though it be gratuitous. 
This 'Dootrine of Gonsideration is peculiar to the English 
svstmn of law and does not exist in the law of Scotland. 
The jurisprudence of ■ the Gontuient or of Seolilaind 
does not require consideration as an esseaitial element; 
of contract. The conception of e^ 
of some kind is peculiKtot# 

It is not embodied in Scotch Isw. In 

for the vaUdEy of an informal contraet b^^ 

quired in addition to thA deUber ate inte^ 




■, B. 350. 
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piirties. This iiisistence on the Doctrme of Considera- 
tion is peculiar to the law of England ; it is not universal 
or necessary. 

Erskhic ^ defines contract as a voluntary agreement 
between two or more persons whereby something is 
to be given or performed or abstained from upon one 
part for a valuable consideration either present -or 
futui-e or a counter engagement on' the other part.’ 
There must be consensus ad idem. Stan- 2 defines 
conventional obhgation as ‘ one wherebj* a party mav 
restrain from the dohig or compel us to the performing 
of that whereof we have given him j)ower of restraining 
or exaction ; for hi the creditor the obhgation is the 
power of exaction ; and in the debtor it is the debtor’s 
duty or necessity to perform.’ Grotiuss says accept- 
ance is the necessary element in every conventional 
obligation. The Canon law has removed the restric- 
tion which Roman law has put on the that no 

action can be allowed on a nuda pacta. Hence pro- 
mises are held to be binding without any restriction 
as to form as in Roman law, or consideration as in 
Enghsh law. btah'* says : “ Roman law did not lend 
its civil authority to pacts and agreements unless they 
were clothed with solemn words by way of stipulation. 

We shall not insist on] these because 

“ common custom of nations has resiled therefrom 
followmg rather the Canon law by which every paction 

produceth action.” Erskine 5 says in Roman law con- 
tacts were classed as re, verbis, Uteris, and consensu. 
Real contracts required that besides the consent of 
the parties something should be actually paid or per- 
formed by one of them in order to constitute an nbli 
gatta againat tke ather, ,vMe ia taaomiaate °at 
somethmg must have been actually given or performed ■ 

1 must be resolved into a simple convention, or nudum 
pattum, whicp not produce any action by Roman 


, of ‘T>e Jure Belli, 1 2 e 11 

beo&jid, p. 238, 20th ed. see. 14. > 0 . 11 , 

T ed. by More, ‘I lasiftaias (More), 1. 10 ; 
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l^aw. The party who gave or performed had an option 
either to resile from the contract or to sue the other 
party for performance by means of an actio 
criptis verbis. The law of Scotland regards all contracts 
including innominate contracts as obligatory on both 
parties from the very beginning, so that neither party 
could resile, even though the one had and the other 
had not performed his |)art of the contract. In the 
law of Scotland there is nothing correspondmg to the 
verbal contract of Roman law. Verbal obligation 
in the law of Scotland includes : (a) a promise where 
nothing is to be given or performed but upon one part, 
and which is always gratuitous ; (b) a verbal agreement 
which req^uires the intervention of two difierent persons 
at least who enter into mutual obligations.^ Stair says 
the Act of Sederunt of November 27th, 1592, enacted 
that verbal obhgations would be effective; all irre- 
levant clauses in contracts, bonds and other writings 
should be judged of precisely according to the words 
and meaning of the said clauses mthont the least 
mention of pactions or promises. The reason why all 

verbal agreements and promises must be obUgatory 

in every nation where no special exception is ma e y 
nositive institution is that by a rule of law every agree- 
ment in a lawful matter though constituted only ver- 
bally induces a proper obhgation. But this general 
rulemUl not apply to obhgations relating to heritable 
ri^fhts ; because in transmission of heritage some kind 
of writing is required. This exception apphes o o - 

Uvations concerning land, such as contracts^ relating 

to sale, and a lease for more than one year, which mus 
be in writing. In contracts lUens ike cM^gaMo was 
instituted fy a writing by which - 

knowledged that he had received a sum 
bound himself to pay. In Scotch 1^ 

obhgation, and particularly Bonds fim 
are ^ounded on prior contracts 'and 
antecedent to, and distinct from, 

V oHAPtnal from the making 

themselves, and are effectual irpm e 

■ ' tb.ereofv:'':,/:::':'/l'/b'^ 
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lastmiBerite. 


The Soofoh d„„ „„t 

»ch»ege should MI of 

value received •• drs . 


Nefotialile ^ lor. value.. The wnvrlo 

value received'' dn nn-t- . words 

oil IV I “ foriii |)art of the bill at 

All. t clIlliR/blG TT .1, ^ 


oil TV! IT |)art of the bill ai 

« i . 1 aluable eonsideratioii for a bill moTr 

stiluted by : h/,)^a^^ .. . 

.> v^'j an> consicieration sufficient tn r 

a simrile contract • /Ai in o + i u o suppoi’t 
i, _ uutidcc, (Oj an antecedent debt or ]iqh;i;e.u 

wluch IS deemed valuable consideration ^ 

bill IS payable on demand or at a futare time ^ 

Where value has at any time been mven for a Kdl 

the holder is deemed tn b^ n i.^n d? loi a bill 

the acceptor and all parties tr^he” bm 
parties prior to snob became 


sre the holder of a bill has a ItVtt -a 

eitlipF 'fFAini r*fo 4- j. ‘ ^ lien on it, arisino' 

iJiiier Horn contract or the imiiKoo-i-* e , 

to be .holder for ruluejttl*^^ he I, 

Act, 1882, IS made applicable to Scotland 

liar privilege of snnima-PTr n*r The pecu- 

in Scotch law (sec 98) Sun ^ geiiee is still preserved 

IS based on protest for non-acceDtano.f Scotland 

which must be registered 

ou ly /competent when the bill is ref^nl^o! tb '' 

of it 31 . -^^feaiar on the face 

The application of the Bills of Ttv I 

to Scotland does not affect the So ^882, 

able consideration is required to ' ° ■'-'alu. 

But want of value rn^fa 
bill IS disputed on other grounfs 
or failure of values. In English’ 
to the sum for which an EnSisb Kin 

may be dra^vn. By Bank Kotes 3 ne^ r° m ” 
notes for less than one pound ^ 
land ; an exception to the rule Ts f 

drafts on a banker for pavment of “to 

^ ^ ■ '''Scotch Aefjs-'fi' 

p, md 9, Q, S8’ 

.umer 

’® 91 * ed. "‘^’halniers, p;n. i to 

*1 ■ 
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to SfoiliiiHi. Sfotiori 100 of the Act removes the 
technix-a! rules of evidence that relevant facts could 


ir ck: 


rTJLE II. - In Scotch law contract is completed by offer 
and acceptance oi the parties. It is not necessary 
tliat there must be in addition a bargain. 

IjI’W iioi.j 1 1 tjiiiiiij uiic i)*:!’! 

Blitiiiltl (ic?fiVi^ any iic'iH'tit trnin thn 'promise or tliat 
ttlio prr'vii'i H.iirmlfl Htillc*!’ iiiiy lio'tri. niemti. lliis viow 
iH pcH'iuliiif t'lic* l,.)oi'iriii,c* i>i (jojmklm.irtioii. 

in Bt-ot^'''!i IthW no noiiHif|.c*rii‘iit,in, ib ri^i|nirn(.l to coil"* 

i'^y doiMl or not? 5 «'niii .it .ib not nncnsBiiry 

to I'yrov'i^ it iiiiIcbb nonsicl'C'*ri.itioii .ib .tinMlo |j^y tlxo pExtios 
[i|iiirt ol tJ'ii- c*ontriii*t^ in tlimr «i||inmimnt# 


a eoiOTaci; supumws in 
llWOlIf oi It tl'lifcl p0tS Dili* th'D COlttrEOt bSCOIHDS 
irf'6f DDiiWe iE'i tliD light Tiste to tliat person* 

In 1 ?. I'tnll" Witoii Bait! : ^'The 

piicma riib O'f tlm law of Beotland that every stipii- 
ation in a* rrintnal agreeinc^nt in l:>inili,iig (.m the person 
:)blhn:M'h wlietlier it is' et:)ncei:lecl in favour of the other 
[‘ontraetor or a thiril party/' That stipu.lation must 
he' : (1) IiTfavour of a third porson, clearly eEprassed 

to show III at it was the iiitention of the contracting 
narties to lienelit that person and that the ■ contract 
was ■made with tliat intfS'itiorn (2) That third perEon, 
tmiHt iie .itidicatiHl clearly, (3) Tim contract , muirt ha 
irrcvtmafilo wimn tl'iat tliird person ; swob to enJor^. 
'tlm right. .In a, Clandy (.I8B5)3 

said • As a gn'iicnadmiile ir ia:n.itrimt 
except hy. a party tO' the contract ya^thi'id.. .party; who 
is' 1^1, stiwnger tc> thcrco'ntrimt cannot i 

tion to ■this geimral rule 'iS' .if ..'the^contract.^^^^ 

• ■ ' ’ intended to beneit B, so that 


r. 


’Tliorbum’s 
ohaiisn Aot, p. 218; Bslls 


<■20 B. Bt. L. 88, 96. 

»30 Oh. D. 67, 66. 
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B can claim beneficial right. Court will allow him to 
sue on that contract.” Jessel M. R.igaid: “ A mere 
agreement between A and B that B shall pay G (an 
agreement to which G is not a party directly or 
indirectlj’’) will not prevent A and B from coming to 
a new agreement next day, releasing the old one. If 
G was a cestui que trust, it would have that effect.” 
In Wannoch 1 / 59 2 a husband inserted in an ante- 
nuptial contract a stipulation in favour of his step- 
mother. He died. The provision was held binding 
though she was no party to the contract. In Gale v. 
Gale 18763 a widow on her second marriage with the 
husband agreed to convey property for the benefit of 
the children by her former marriage. The Court 
enforced that contract in favour of the children. 
Fry J. said ; “ The general rule is that in favour of a 
stranger the Court will not enforce a contract if it is not 
perfected and wiU not interfere for the purpose of givino' 
further performance of a contract or covenant. Is this 
principle of rmiversal appHcation, or are there excep- 
tions ? It is not universal because there is nothino- 
better established than that the children of a marriao-e 

can enforce a marriage settlement.” These cases show 

the relationship of the Scotch doctrine of jus quositum 
to the English idea called equitable. 


The English rule,’ writes PoUoek4,‘ is that a third 
person cannot sue on a contract made by others for 
his benefit, even if the contracting parties have agreed 
t^t he may ; also that near relationship makes no 
d^erence^as regards Common law rights of action.’ 

The final decision was in Tweddle v. Atkinson 18615 
^ equity the doctrine is not free from doubt. In 

English law, to enable a third person to recover money 
which he has paid, he must show that he was requested 
c pay. In Scotch law any stranger may, without 

pay a debt 


^In re Express Engineering 
Co., 1886, 16 oil. E. 125, 129. 

^Bictiamry of 
Monision, Yols. XE— XX, 


oh. B. 144. 
"^Contract, p. 223^ 
^1 B. and S. 393* 
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due from him to the creditor. In Smith v. Gentle i 
Lord Mackenzie said : ‘'If the creditor insists on put- 
ting the debtor in jail, he must assign his security to 
a third person paying the debt. The right of a stranger 
to an assignation is an ec|uitable one and the Court will 
compel the creditor to grant it if it is not prejudicial 
to him 

# 

RULE IV.— Inadea^acy ol price without fraud does not 
affect the validity of a contract. There must be 
estimable money value. 

In contract of sale inadequacy of price is no ground to 
set it aside. Actio quanti minoris is confined to title 
or quality of the thing promised. If there is a material 
error as to price there is no sale. There can be no sale 
without the XDrice being fixed by the contract. 
This is a rule of Roman law accepted in 
Scotland. 

The rule of Roman law that if the iiriee is less than hah 
the value of the thing sold, the sale can be set aside or 
action can be brought ; for the deficiency does not 
obtain in the law of Scotland, 

Erskine 2 says: “The price ought be just, that is, pro- 
port:onate tothevalueof the thing sold, and therefore, 
when a subject was sold for less than half of its value, 
the seller might have recovered it on paying back the 
price to the buyer. But this doctrine being repugnant 
to the common nature of contract is rejected b}- our 
usao-e ; for every p)rice which the x)arties have agreed 
upon is in the judgment of the law just as if they had 
not been drawn into the contract by fraud or 

force. ”3' ■ 

The Sale of Goods Act, 1693, is nmd§ applicable to 
Scotland. • 

(ed. by Ivory) 1669.^ ^ ^ ^ 

Bk, HI, Tit. 3, see. 4, 641. 
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EULE V. — ^The thing promised at the time of the 
agreement must he definite, legal, possible and not 
opposed to public policy. 

In Eoman law all agreements to engage in a game 
were spo7isiones ludicm.. Sponsio was a wager in a 
civil suit in which htigants staked a sum of money to 
wait the decision of the judge or arbiter. It also meant 
• an agreement to take part in a trial of skill. This law 
is adopted in the law of Scotland. In Scotland all games 
have been dealt with alike because courts of justice 
have been instituted to enforce the rights of the parties 
arising from serious transactions. The Courts refuse to 
recognise any questions arising out of games. Wagers 
and lotteries are by the Common law of Scotland re- 
garded as pacta ilUcita and no action can be brought to 
recover anything won on a wager. 

In this respect the rule is similar to English law. A 
mere wagernig dispute is sponsio ludicris. By Statute 8 
and 9 Viet, (c. 109, sec, 18) all contracts , whether parol or 
’ , in writing, by way of gaming or wagering, are null and 
void except subscriptions towards a lawful game, sport 
"^r pastime. Contracts for illegal and immoral objects 
^e void. An agreement in general restraint of trade is 
void I but for partial restraint it is good. A promise to 
do an impossible thing will not be en orced by the Court 
The Court will find out the true intention of the parties'. 

If it was due to error, it will be void j otherwise it will 
award damages. 1 

FaiJure of CoTtdictio indebiti was allowed in Roman law for re- 

•biect. covering money paid to aiiother under the be 

oebt was due to him when really there was no debt due. 
By Scotch law action is allowed to recover money paid 
under a mistake. The Court of Sessions decided th^^^ 
a mistake, whether in law or fact; is sufficient to recall 
payment. 2 If ^be payment was made to satisfy a 
natural obligation, action would not lie to recover it, 

where payment was made under a mistake but with 

^Bayne, 1815, 3 Bow 
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natural obligation, it was held that the money could 
not be recovered. If the payment is made with the 
knowledge that it is not due. there is waiver of 
obj ection and admission of the debt . i 

Condictio causa data, causa non secuta was allowed in 
Roman law to recover things given- with a view to a 
certain event ; action was allowed to recover that object 
if the event did not happen ; e.g., presents made in 
contemplation of marriage could be recovered if the 
marriage did not take place ; but the party ciaiming 
to recover must not have prevented the happening of 
the event. 2 

The action of condictio debita isveij much like an 
action for money had and received. Scotch law follows 
the rule of Roman law that action will not lie 
where the sum paid is due in equity, or the person 
paying knew at the time that there was no debt 
due. 


If there is an error in law the House of Lords has 
decided that it is not relevant for a party seeking res- 
titution to aver that the payment was made under a 
mistake of law. In Wilson and MTellan^ the Lord 
Chancellor said : /‘ When a person pays money under a 
mistake he has no right to recover that money unless it 
was a mistake of fact.” But a discharge was granted, 
sine causa, in ignorance of legal rights in Dickson 
Halbert, in which case the Lord President said I 
apprehend that the matter substantially stood in this 
way that there were very few eases in which redress for 
payment made in error of law would be given. It was 
not every error of law that would give a party a right to 

repetition of the sum paid by Mm. It eould^^^^^h^ 

very strong aiid peciihar cncunistances and^^^^ n 


^Erskine, Pr incites. 
tit. % sec. 4 ; Stair, 

Book I. tit. 7, sec. 9 1 B®® 
Principles, III, sec. 531 ; 

' ^Btaii^.- Bk»' , L? trv%;Se<^ 


Erskine, XO"; tfb. 1, sec. 10 j 
Jm^fM of iimspmdkmep ■'Xhl* 

■ 'Series,.:.;; :p. 

594.^:" ■■ 
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exceptionai cases and that rather apjiears to have 
been the doctrine of civil law. But I tlihik the 


general rule of our law is that there is a difficulty 
in sustaining an action of condictio indebiti in 


consequence of a party’s ignorance of law ; and 


no effect would be given to such ignorance except 



but 1 do 


iar ckciimstaiices. I am not sure that 
ir’s case the Lord Chancellor makes the point 
tells us what the law of Westminster Hail is 
not think that the House of Lords wnuid feel 


themselves tied up by that oxiinion. Therefore I do not 
know that it is finally decided that in no case and under 
no cireumstances can error in point of law be held as a 
gioiind for €owMctio indBbiti. I can conceive cases in 
which error of law would not entitle the party to repeti- 
tion. ...... .It is a x^rincix)le with us that if a discharge 

be granted sine causa, it may be reduced.” In Mercer 
y. Anstruther’s Trustees i the Lord President said : If 
error in point of law lie in essentials or, m other words, if 
an eiiQi as to the true legal rights of the xiarty comx)lain- 
ing in the subject-matter of contract of which he 
coniplains be as a general rule a good reason for 
rediietion it does not occur to me that the remedy 
ought to be barred merely on account of the difficulty 
of th? question of law which requires to be solved to 
ascertain what are the true legal rights of the 
parties ■, coni|)lainiiig.” 


In Scotiand r o purchaser of stolen goo .Is can acquire 

an absolute right to them against the true owner . In 

England a sale of stolen goods in open market o-ives 

the purchaser a good title until the true owner has 
prosecuted the thief to conviction. 2 Such a rule does 
not apply to Scotland, but is peculiar to Enghsh law 
ihe case of Market overts deals with Enghsh 


m ■ 

'• ■■■■ m 


U870, 3rd Series, VoL IX, =lo96. 5Coke, Bepons 83b 
pp- 618, 628. Tudor Mereaniile Oases, 3rd 

* 


-Sdeof Goods Act, 1893, ed. 274 and notes; Todd 

Armour, 1882, 9 E. 902. 
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RULE VI.— A promise may be given from the motive 
of returning a benefit already done. 

The highly tGchiii(^al rule of English law that con- 
sideration niust not l)e past is not accepted in Scotch 
jiiris|)rii(le!ice. Moral coiisi(leration is binding. Hence 
cases like Eastwood v, Ken\a)n and Tweddle v. Atkinson 
a>re good in S(a)tch hiw tliough not in lijiiglish law ; the 
rcniarks of Ijord Mansfield that a. proniise to do what the 
prcjinisor is Jilrc'adx' im<i(‘r nioral ()l)ligati()n to do is in 
accord with the s|)irit of Scotcli law. 


RULE VII.— Obligation can be extinguished by the 
bare consent of the creditor. 

In English law a contract under seal can be released 
by discharge under seal. 

In Scotch law a del:)t constituted by writing cannot 
be extinguislied without tlie writ or oath of the creditor.. 
1?he T•enllnciation of a riglit or obligation made by writ- 
ing cannotbe ;i:.)roved l)y ];).rrol evidence ; there must be 
a written discharge. Erskine^ says obligations may be 
extin«n,:ii.shed. by tlie, bare consent of the creditor ; for 
every creditor in. an obligation may renonnee or 
discharge whatever right is constituted in his own 
favour without special performance or indeed without 
any performance l)y the dchtor. An obligation which 
is constituted verbally may be extinguished hy a verbal 
declaration of the creditor. But debts formed by 
writing cannot be extinguished without either the 
creditor’s oath or a written acknowledgment signed 


Simple contracts may, before broach, be released or 
discharged by parol agreement. In Scotch law a verbal 
obligation may be extinguished by the verbal declaration 
of the creditor that he releases the debt, btit rt is pther- 
wise with written contracts. If a contract is broken, 
the right of action can be discharged by relea«« wnder 


' Institutes, 'Vol. II, sec. 8. 
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seal or by accord and satisfaction. In Scotch law dis- 
charge, whether before or after breach of contract, 
may be by acceptilation.^ 

The peculiar rule of English law that a smaller sum 
cannot be a satisfaction for a larger amount at the same 
time and place has no place in the jurisprudence of 
Scotland. 

Ill order to prove discharge of any party to a bill or 
note before it becomes due, it is sufficient to prove b}^ 
parol evidence an express renunciation of the claim on 
the part of the holder. In Scotch law discharge of any 
party to a bill or note from liability upon it can be proved 
by the writ or oath of the holder of the bill. Now by the 
Negotiable Instrument Act (see. 100), a change has 
been made doing away with the techincal rules of the 
Scotch law of evidence. 2 

BUIiE Vni. — A Composition is an agreement between 
a debtor and his creditors, whereby the debtor 
offers to his creditors to accept a portion of his 
debt in full discharge of the liabilities. 

Bell'^ says a composition is an agreement between a 
^l^btor and his creditor that the debtor shall at a parti- 
eular time pay part of his debt and that the creditor 
shall disehaige the debt on condition of its being so paid. 
Such a contract may be entered into with an individual 
creditor or with all the creditors. In the first ease the 
contract is binding between the debtor and creditor 
whatever may be agreed to be paid. In the second case 
there is a mutual contract depending on two conditions : 
(a) all creditors are to be treated equally; (6) all are 
bound to carry it out and no one is bound if others do 
not fulfil the coatract. Stair 4 says a transaction may 
be interpsed in the matter of all contracts, and it is 
a most important contract whereby all pleas and con- 
troversies ni^y be prevented or terminated : for thereby 

^tokine, Book III, tit. 4, ^OommenktHes, 7 

^ 218| BelFs ""1/17, 2, 4th^^^ 

Fnm^plest Mh ed. 333b, 
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all parties transacting quit some part of what they claim, 
to redeem the vexatious and uncertahi event of pleas. 
He adds : “ It is therefore the common interest that 

transactions should be firmly and invariably observed 
which both by Roman law and our customs hath been 
held as sacred and necessary for men’s quiet and peace.'’ 

RULE IX.— An, antecedent act, forbearance or 
promise, for a subsequent promise of the other, 
may give rise to liability. 

The technical rule of English law that consideration 
must be concurrent has no place in the jurisprudence of 
Scotland. It follows the Roman law in these matters, 
and if natural obligation arises, the Court will enforce it. 
Stan- writes 1; “Pactions, contracts. coA'enants and 
agreements are synonymous terms both in themselves 
und according to recent customs of this and other 
nations so that it Avill be unnecessary to trace the 
many and subtle differences among pactions and con- 
tracts of Roman law. Contracts are valid by sole 
consent except where writ is requisite. 

RULE X.— Mutual promises are not binding until 
something is done in pursuance of the promise by 
one of the parties. 

A promise of marriage, according to bcotch law, can 
be resiled from as long as matters are enthe, but if 
anythmg be done by one of the parties whereby a pre- 
judice arises from non-performance, the party who broke 
that promise is liable for the breach 2 . Fraser 3 writes : 
“ Early decisions denied action of damages on account 
of breach of promise of marriage except in so far as patii- 
monial loss could be shown ; such as purchase of wedding 

clothes or any similar expense incurred m the expecta- 
tion of marriage ; although it was held that if a penalty 
hi case of failure had been expressly stiBulaled, that 

penalty could be exacted. It was «ettl5d Chat damages 


od 


^Vol I l^t/X^ S6C. 

^ ‘ . '■ ^ add 

•^Erskine’s Principles Cif h 

m'' . 


’ji 
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were due, not only for pecuniary loss, but in solativm foi 
the wrong done; and as in an old case ‘ for the loss o I 
the market!. 

In Roman law mutual promises were not binding and 
this is ^?eotch law also ; in English law mutual promises 
at the same time form a vi. liiable consideration for each 
other. 

RULE XI.-~There is no instrument in the nature of 
a deed in Scotch Law : there must be good ground 
for the validity of any instrument. 

The use of seals is wholly unnecessary in executing 
private deeds. Bell 2 says by the Act of 1584 (ch. 4) 
sealing was dispensed with in reference to such contracts 
or obligations as were subscribed by parties and agreed 
upon to be registered in the books. Erskine^ says all 
obligations when reduced to writing, though grounded 
on contracts which are effectual without writing, require 
by. the Scotch law certain solemnities to render them 
binding. “ In deeds a seal used to be emploj^ed but 
now it is dispensed with . ' ’ ^ 

In Scotch law a debt under seal has no priority over 
a debt which is created by simple contract . The division 
of contracts is into written and verbal. All contracts 
are valid without consideration whether by deed or not. 

The law of England as stated by the Law Commissioners * 

in their report s is that ^ a contract not under seal of 
the obligor is incapable of being enforced by legal pro- 
ceeding unless it be supported by a consideration ; the 
rule of civil law ex nuda pmto non oritur actio being a 
maxim, of the law of England and Ireland. A conside- 
ration is presumed when the contract is under seal and 
consideration cannot be alleged by the obligor against 
want of this presumption. In Scotland there is no 
such distinction.’ 

v. •Gob'. 23 May ■'Titles to Land ConsoHda- 
1812, r. C. tion Act, 31 and 32 Tict., 

’^L^ures on Comieyanaing, lOt, sec. 78; Act of 1874- 
Vol. 1, p. 72. Conveyancing Act, Scotland. 

‘Inatilutes, ed, by Ivory, '^Lcm of England in 1865. 
Vol. II,p. 23. •' V 
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Specific performance is granted in English, law on the 
supposition that damages will not be an adequate 
remedy. In Scotch, law specific performance is granted 
as a matter of course in all cases where the act is 
not impossible, and even though damages are adequate. 

B.— THE DOCTRINE OF CONSIDERATION 
IN THE LAW OF PROPERTY AND 

Conveyancing. 

RULE I.— The presence or absence of Causa affects the 
legal nature of a transaction. 

Donation is a voluntary gift of any subject by a person DonaMon. 
who is under no antecedent legal obligation to give it. 
Acceptance by donee is not essential to complete gift. 

The two things required by law to complete donation 
are : {a) transmission of the subject from the donor to 
the donee or someone on his behalf ; (6) the presumption 
of intention to give. 

If it is moveable property, it must be delivered. If it 
is immoveable prop&ty, there must be delivery by 
writing. There must be animus donandi to complete the 

aift. Lord Gunlee said The Roman doctrine of mortis 

causa has no application to this case, A person may 
contract an onerous obligation of which he cannot 
quit though it was to be performed after death. We 
have nothing like the Roman doctrine of _ domtio moHw 
cmxsa. It has been attempted to be applied to common 

mortis causa settlements ; hut the decisions do not 
support that 'L” y' ' 

The law of Scotland differs from the Roman law |y 

which a donation, thoaghperfected by dehvery, Fas^r^^^^ 

vocable for ingratitude on the p^ pf the^ ^^^^ 

the lifetime of the , 

thereisacorrespondingdutyofg^^^^ 

by ingratitude the donation becomes 

a rule which the Roinans extended only to 

^Dugmd o. Caddel’a p- ^ 

9, Court of Session. 18 ", as. , 
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Erskine^ says donations, though, perfected by delivery 
were revocable by Bomaii law for ingratitude in the 
donee. Barkton gives a case to show that the doctrine 
is received among the Scotch people by usage. Bell^ 
says obligations which are as free gifts voluntarily 
undertaken, or at least without adequate considera- 
tion, are called gratuitous and are effectual. Dona- 
tions once made otherwise than by' last will are not 
revocable except between spouses. 


The Mercantile Law Commission of 18f55 recom- 
mended that in certain points the Scotch rule should be 
- adopted in England and the English rule in Scotland . 
In English law contract of sale may include conveyance. 
The law of Scotland as regards immoveables is founded 
on the feudal system and thus differs from the law of 
England. In sale there must be a subject-matter, trans- 
fer or agreement to transfer, and a price. The Sale of 
Goods Act, 1893, has made two changes : (1) contract 
may pass property irrespective of delivery (secs. 17, 18) • 
(2) ^ action quanU minoris is recognised to an extent 

previously unknown in Scotland [see. 11 (2) ]. 

The Sale of Goods Act, 1893 (sec, 17) enacts that where 
there is a contract for the sale of specific or ascertained 
goods, the property in them is transferred to the bnver 
at such time as the parties to the contract intend it to be 
transferred. Blackburn ^ says the civil law of sale is 
founded upon two assumptions : (1) There must be a 
nsed 53nce in money and a contract to part with pro- 
perty. A recompense not consisting of money cannot be 
a sale. (2) Property cannot be transferred by any aoree- 

mentnnlesstberebeanovertact of delivery of posses- 

Sion. ^ ^ Engli* ^ ^ 

prmciples. Potbier * says it is a principle of civil law that 
as soon as the sale is perfected, the thing sold remains at 
the risk of the purchaser, though it has not been yet 
ehvered ; ahd gf dimng that time it perish without 


^ JfitsHittiBSf ed. by Ivory, 
Vol. n, pp. 698-99. 
^Pniiciples, Y6l, I, sec. 64. 

pp. 


170-197. 

OoThtTGft dB V'cntBy pub. 

by M. Dupin, 1835. 



BOCTEINE in ENGLISH AND SOOTOH LAIS'* 


O' 

'rt' 


any fault of the vendor, the vendor is freed 

obligation and the purchaser is not on that aecount 
freed from his obligation to pay the price. In general 
the contract of sale is completed as soon as the parties 
are agreed upon the price for which the thing is sold# 

If the ovfTier of a thing after having sold it to a first 
purchaser without delivering it to him, has the dishones- 
ty to sell and deliver it to a second person, the property 
will be transferred to the second purchaser. The first 
has a right to bring an action for damages against 
the vendor for hreach of contract, and he cannot 
take it from the second purchaser who bonafi(U boii 
it. Thus a creditor of the vendor may seize the 
sold by the owner before it has been handed over 
purchaser, even though the price has been paid for it- 

Contract of sale without delivery amounts to a ptrf 
sale under nearly the same circumstances as in English 

law; it amounts to bargain and sale. In English law 
■ bargain and sale transfers the legal property m go^s 
A perfect sale by the civil law of Rome had no efieet 
upon the property ; it rvas merely a personal eonteet 
binding on the vendor only and did not give a right m 

rem. 

So long as the vendor is able to pay bis 

goods, there is no difierence between English andRoman 
law. Butwhentherightsof third persons 
the difference is great. In 1478 Ut 

property could pass without dehverj of goods. _ ■ 

agrLd by the Court that if I give to you my goods at 
York an/bef ore you take possession of them, a stranger 

1 +1 TTrm pan sue the stranger in trespass; for the 

takes them, you can sue me CliftonS 

of the property was m you 2 . In 'Wortes u. Linwm _ 
Lid ajkopoiits out this very thing as .an , »* 

1 la. +V15.+ a sift of goods IS not good vnmout delivery 

Z S to Ian.- I. CO,^ , Moons • 

an attempted sale 
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discussed. By the civil law iDroperty in goods 
did not pass by virtue of a. conteaet of sale until 
delivery was made. But though, property did not 
pass, as soon as the parties agreed on the subject 
matter and the price, there was a perfect sale ; the 
result of which was that the risk passed to the buyer, 
and he acquired jus ad rem though not fus in re. 
In Scotland this rule was followed. The authority 
of Pothier,” says Best, C. J., i is as high as can 
be had next to the decision of a court of justice in this 
country.” Lord Blackburn 2 spoke to the same effect ’• 
trust is a species of mandate or of deposit or both. 
Ersldne® defines trust as '■ An interest created by the 
conveyance of property made or assumed to be made by 
one party (truster) to another (trustee) in order that the 
latter may carry out the directions, express or implied 
of the former respecting its managements and disposal ’’ 
Erskine adds : trust is not amalgamation of deposit and 
mandate because depository may not, while a trustee or 
mandatory must, deal with the thing in question. In 
Croskery < Inglis, the Lord President, defined trust as 
a contract made up of two nominate contracts of 
deposit and mandate. The trust funds are deposited 
for safe custody and the trustees receive a mandate for 
their administration.’ Stairs says trust is amon<^st 
mandates or commission. Bell® refers trust to a com- 
bination of two contracts, deposit and mandate the 
estate not being in the trustee for any use or purpose 
of his own and management being ruled by 
directions given by the maker of the trust. McXarenV 
defines trust as ‘an interest created by transfer of 
property to a trustee in order to carry out the trustee’s 

directions respecting its management and disposal.’ 


‘In Cox o. IVoy, 1822, 5 
B. aad AM. 48|. 

“In M’Lean •». »ClyaesdaIe 
'.IS'SSij ,9 . A'jjp* lO'S. 

^Principles, 20th ed. by 
Raakme, pp. 522, 523. 

nsao, 17 B. 700, 


^institutions, Vol, 1, 118 
ed. by Mora 

^Commentaries, Tol* 1, r* 

70. 7tlied. ’ 

’ Wills and Successions, Vol 
n. p. 826, 3rd ed. ’ 
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Scotcli law lias not got the idea of trust in the English 
sense of the term ; because the beneficiary has the right 
to follow the property into whose hands it may come ; 
and it can be recovered from a person who got it with 
notice of the trust ; or from a volunteer even without 
notice. It gives to the beneficiary a right in rem over 
that property. This idea is peculiar to the Enghsh 
system and is not to be found in Scotch law. 


RULE II. — Conveyance though valid between the parties 
can be set aside at the instance of third persons. 

Every person who is solvent may effectually giveaway 
his property or bind himself to pay a sum gratuitously. 
Such a transaction can be impeached in two ways : (1) 
By Statute 1621 (C. 18) by which prior creditors can 
impeach gratuitous bonds to relatives or friends 
during insolvency. 


(2) On the gi’ound of collusion or fraud. Gratuitous 
bonds and other obligations rank hi competition wjth 
cl aims of creditors without any preference to the latter. 
Statute 1621. (G. 18) enacts two provisions : (a) 

awinst gratuitous alienation or conveyance made in 
favour of relations and friends in prejudice of creditors, 
the receiver has to prove that it was not gratuitous. 
(6) It prevents alienation being made by a debtor of 
his estate to the prejudice of creditors if he has begun 
diligence against the estate. In bonds and other deeds 
securing liquid debts containing a clause of registration 
and on bUls of exchange diligence is summary 
judgment can be signed and etecution obtamed^^^a^^^ 
once without any action being brought) . 


■In Scotland the 
not apply ^ . All 
overt for the 
stolen ffoods are 


rule of sale in market overt db^ 
in the city of London art 
of their oWn 


m 


not pass to the 
it from him. 


In Scotland^ to 

and'' the : ■ 'true owner; ■ can : • ^ ■, 


^SaJo of Goods Aci l8&3. s 
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The Larceny Act 186P enacts that on conviction of 
the thief the property reverts to the original owner by 
force of statute 2 . 


The object of the Bills of Sale Act w^as to remedy 
an evil arising from the Common Law rule of England 
that a man might take securities without carrying them 
away or taking possession of them. Lord Blackburn 3, 
said : At Common Law a man might take a security 

upon goods without carrying or taking possession 
of them, ’ Scotland and Ireland were excluded from 
the operation of these Acts ; but similar legislation 
was applied to Ireland in 1879, 1883. 


The existing Acts render an iinregistered bill of sale 
invalid, not only in questions relating to general credi- 
tors, or with an execution creditor of the grantor, 
but also as between successive assignees of the same 
goods. Such assignees have jiriority in the order of 
the registration of their bills of sale. " The Bill of Sale 
Act, 1882, applies only to bills of sale given by way 
of security for payment of money. The form given in 
the schedule must be strictly followed. The Sale of 
Goods Act, 1893, is made applicable to Scotland and 
property passes iiTespective of delivery. The Bill 

of Sale Act has not been extended to Scotland. The 

Sale of Goods Act [sec, 64 (4)] excludes from the opera- 
tion any transaction in the form of a contract of sale 
which IS intended to operate by way of mortgage, 

pledge, charge or other security. | 


(a) The Scotch Banki'iiptoy Acts of 1621 (P. is 
of 1696 (C. 6) (S) LL. tMt thero lot b 

dehvery m order to render valid a tran.sfer of moveable 
m security of debt are sufficient, and the Bills of Sal 
Act IS not necessary. The Scotch Acts protect eredi 
tors against gratuitous alienations and frauduien 
transactions' by an. insolvent ; and the necessity fo: 

Viet. 0. 7 Edw. VII, C. 23. see. 6. 

an • • t A CooksotL li;, Swire. * 

Crimina] Appeal Act, 1807, A. C. (H. of L ) p. 664. 
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delivery prevents creditors from being misled by ap. 
parent ownership of the debtor. If there is a real sale, 
the purchaser in Scotch and English law can claim 
from general creditors of the seller the goods sold but 
not delivered. The Sale of Goods Act (sec. 2^5) protects 
a buyer, who bona fide purchased and obtained delivery 
of property already sold; this right is given in favour 
of individual purqhasers while general creditors of the 
seller are not protected from false credit arising from 
reputed owmership. 

Lord StowelP said, “ According to the ideas which I Bin of Sale 
have always entertained on this question, a bill of sale 
is the proper title to which the maritime courts of all 
countries would look. It is a universal instrument of 
transfer of ships in the usage of all maritime countrlesj 
and in no degree a peculiar title or conveyance knoTO 
only to the law of England. The Merchant Shipping 
Act, 1894 [sec. 10(4),] embodies the above principle. 

There is a Bankruptcy (Scotland) Act by which 
fraudulent transfers can be impeached by creditors. 

In this respect English and Scotch law are 
similar. 


G.— DUTY TO DISCLOSE THE NATURE OF 

CONSIDERATION. 

The Statute of Frauds does not apply to Scotland. 
The Sale of Goods Act (sec. 4) enacts that contract of 
sale for £10 and more shall he reduced to writing. Mr, 
Justice Stephen and Sir F. Pollock have criticised the 
policy. It is a mere weapon of defence, not of offence. 
It deals with procedure only ^ . 

The Bills of Sale Act does not apply to 
There is a difference between the sale of goods and^ ^ to 
sale of heritage in Scotiand.^^^^^^^^T^^^ 
proved either by writing or by pa^h 

heritage the Conimon Law of Scotland app ^» ^^^ 


The Sisters; 1806, S, 
EobiBstfti Admiralty Reports.* 
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As no consideration is required to make binding con- 
tracts in Scotch law, there is no need for it to appear 
in writing. Stair ^ says, instead of the remedy of stipu- 
lation, the inconveniences that rejected naked pactions 
among the Romans were remedied thus : (1) If the 

matter be of great moment or requires to its perfection 
solemnity in writ, all such agreements, promises and 
pactions are accounted imperfect and not obligatory 
until the wit be subscribed such as dispositions of land 
and heritable rights. There is locus paenitentiae even 
after agreement, and either party may resile till 
the writ be subscribed and delivered. (2) All writs 
of great importance are to be subscribed by the party 
or by two notaries before four witnesses. 2 



^InsMttties, sili -1^ 'Mioke, 
Vol. I, p, 96. 


-BeitPs Vol l 

s. 88. ’ 



CM AIM'l^R XI. 


CONSIDERATION IN ENGLISH 
WITH THAT OF CAUSE IN 
ITALY, PORTUGAL, 


COLOMBIA, URUGUAY 




Romm law was stvulied m the University of Paris in 

Mkklle Ages sl.ows the Roman law 

known, 'rius so-oalled Lo Oodo compoaod - 

S) . ..I ..f U.>.‘ r ".th. ™ 

PtnloKuo Si'oo f>.V Itaooiiavoir rfio _ 

trvine to introduce Roman law while expounding me 

.. ^ A.I). When the 

l« w of Ifniiiee between I2<>p nuu. .!.*-■'« ' ■ 

T '*4 f in Vmi'KM), Roman law began to 

,reHuit« •gi>t powei in w^ritten by 

... r ' fiiT*,,,, fU'wmm Jun^ i was wriDwn 

decline, llio . L. -nomat (1625--1695) 

rt' '‘"''rk m3 " (S th, infl^eac. of 

Roman law was gu.ai. aim o ^ . writes: “It 

i„ th„ ISUMOKl \”f ‘S ™l1o SmB low. 

is universally known that, ^ jurists, 

Pothier is the polo star of the inodoin i ioiw _i . . 

and tliat his works 

„aa„co„poBfKooodoy.n.ayw^«~ 

iTof ffo Oodo avi^«« 

iii 


du, limimiBW, ixoi 8 jjojaaie Gsen^ 

42, pp. 11— 16. ^ . Hayward. 1881, pp. 76*77. ■ 
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i^ance. 


r 


Belgium, 


Italy. 


extracted from Ms treatises/ Windscheid^ says 
that in particular the law of obligations is largely com- 
piled from the writings of Pothier. Feudal and canon 
law influenced the law of France. 


A contract is an Agreement by which one or 
more persons bind themselves to one or more persons 
to give, or not to do a certain things. 


France J —In French law every contract must have 
four elements to make it legally binding : (a) consent 
of the party who binds himself ; (6) capacity to 
contract; (c) specific object forming the substance of 
^ the agreement ; (d) a licit cause for the obligation. 

( Between the English and French doctrine there is, a 
differ^ ce in principle because consideration is not 

contocL^^^ 

division of English contracts into simple contrac ts and 
contracts under seal does not prevail in French law. 
There is no such thing as deed in French law, in the 
English sehse of the term ; title and title-deed mean 

title and deed in the popular sense. 


Belgium.— Belgium is still governed by the French 

folo ^ separate Commercial Code of 

18/2, _based on the French Code de Commerce. The 
Doctrme of Cause is accepted in the law of Belgium and 
t ere IS no difference m the law of Belgium and France 

on this doctrme^. The essential of contract are those 

which are enumerated in the Code Napoleon 


—A large part ot the Roman Empire was con 
quered by the Lombards in 568 A.D. and Italy was i 
turn invaded by them. Charlemagne effected mam 
changes m the law of Italy. But the school of Bolognl 
exercised a very powerful influence in favour of th^ 


^(Bombard) Lehrhuch des 
FandeMenrechts, 3 vols. 1875- 

T 0*70 ^ 

J.0/0# ♦ C 

Oivil CodSf S6C. 

1101 . 

‘French Oiml Oode, s. 1108, 
Oivil^ _ Book ni,. Tjt, 3’ 


s 4 ; 1 Pothier Tr. on Ohligt 
tions, P. 1 , e. 1 , S.1; art. 3, s. i 

„ Law, by Emei 

Todd, 1905. p. 125. 

‘Italian Giml Code, b 
Massoni Doreto avUe It{ 
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revival of Eoman law. Tlie Civil Code of Italy was 


passed in 1867 and was based on tlie Code Napoleon 
and tlie Italian Commercial Code is based on the French 
Code de Commerce. The Doctrine of Cause is em- 
bodied in Italian civil law. Conditions essential to 
the validity of a contract are : (1) capacity to con- 
tract ; (2) valid consent of the contractmg parties ; (3) 
a determinate object capable of being the subject of an 
aoreement ; (4) consideration or cause must be lawful 
(sec. 1104). Contracts are verbal or vuntten. 

PoTtugcil. ^ ^Portugal has a Civil Code. ^^w was pas- Portugal. 

sed in 1867 and a Commercial Code dating from 1888. 

Thereis a Doctrine of Cause for the vahdity of contnacts. 


8 fain. 2 — ^The law of Spain 

HiOHlSbH Is-W. Itj "W&S I16V6r rCCCiVGd. Estll6l9)Wof fep3jill 

by any Act of Legislature. Indeed there was a great 
protest against the use of Roman law in Spain, but the 
lawyers applied the priuciples in arguing cases, owing 
to the merits of that system. The Institutes of the 
civil law of Spain by Assi and Manuel state that Roman 
law has no authority and that Spanish law is not de- 
pendent upon it. It is referred to in cases where 
^T^anish law is silent. The word Common Law refers 
to the Civil law ; it does not mean all Spanish Civil law,- 
but only that part of legislation which is enacted bj 
the Spanish Civil Code and Supplementary Laws. 

.J, Car^rm Moi.rn Bewes Yol SXXH: (1) 

nmry, Vol. X, oh. X (II) ; Bins o/Mn^e; and (2) 
neiiuhlioojPoiim<^si7v:el%^^l OoHimcis, by Bomto Lorenzo , 
Swm of the, N otions Portugal Oodigo do Commercio, hy 
bt H Morse Stephens; Eistory tero deUlraman.e(i. of Madrid 
or Spain and Portugal m8-,InsmutesofajvaLaw of 

V IK... ■« *9 _ Ark jn4 


at ana ^ i t t? r* 

Durham in iardner’s OaSinej London iSs ’ 

r«cZonaedia. between 1832 and Johnson, London, _1825. 

iLs ^Documents iCoffeccoode Bourne E. G. <Spa»fi_ *n 

Uvroi^M^ Mmenhn, 1460.^80. NewYork; 

Uvros Correa Clarke H. B. Modem 

da Serra ; amnS M. A. Spain, Ub 

dpaes and decay; im. 

trans. by Waiiam 




Argeatine 

.Republic. 


■Th© Soatb 

A,m©jricaB; 

States. 
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The Spanish Civil Code eame into force in 1831. It jg 
based on the Code Napoleon, Book IV, Tits. I, II ; 

X\I, oh. 2, deals with the subject of obligations. The 
Code of Commerce now in force was published on 
August 22nd, 1885. The law relating to bilk of 
exchange and promissory notes is also enacted. 

Obligation consists in giving, doing or not doin some- 
thing, and is completed by consents In onerous con 
tracts causa consists in rendering or promising to render 
service by one party to the other. In remunerative 
contracts ecmsa consists in service or profit which is 

rendered ; while in contracts of beneficence, caw/, con- 
sists in iiberalitv. Contract must . n x , » 

^ ^ ; (1) consent of 

contractor ; (2) certain object which is subject-matte; 

of the contract ; (3) causa of the obligation which oc^n 

sions it. Every contract consists of offer and aeeentan;® 

respectmg the tiling and the rn^rarf 

1 winch are essential 

xXl t 111 V ♦ 

Jr^ntine RepMiC -TlU territory now known as 
the Aigentme Republic declared its independence of 
Spam, 9th July 1816. It has a Civil Code of 1869 based 
on French Civil Code and a Commercial Code nf 
Octolier, 1889 based on the Brazilian Code of 1850^ 
which has taken German law as its model mi 

Doctrine of C„3e i, „„,pted. C l Vi'S. 

oeraeen merchants ana non-merchants in the Com 

Code de Cnmme,.n,. +u T^erive benefit of the 

at the Tribunal of Commerce and he gets certafo^ l 

tages which are denied to others. ^ '’efta-in advan- 
a Cft. Cde, oonoCer^r^r, 

Commcreml Code, senctioned I2th Oe'tober 186™ “ 

^ Co^ciai Lg^as ^ the ' 

^or o . ; Ueuaaes .e la ^ 
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TJyiujuaiJ — luis a Civil Code which ctuue into force 
ill 1879. 

Oodla Mica — has a Civil Code datmg from 1887. 

Tho Kepublic uf Oldli—hati a Civil Code of 1857. 

Ill all these States the Doctrine of Caum prevails. 

A __i>ULES IN THE DOCTEINE OF CAUSE 


IN THE LAW 


C(. 


TRACT. 


RULE I.— A cause is reguired in order to make a 
contract biuding between the parties to it. 

An obligation without “ cause ” or with a wiong cau.se 
cairiiot produce tiiiy eftec t, ( Ifroiicli ( )ivil (Jode, . 1 1 3 1. . ) 

An agreement is none tlie lesfci valid, thoiigli the con- 
sideration therefore inay not be ex})ressed ^ . Mn. .B.lack- 
wood Wrights says in contracts for valuable considera- 
tion a ' litre onerux ^ seems to be the same as co.nsidei.*a- 
tion in English law. Causa seems to be what the law 
treats as the motive for tlia contract, which makes it 
binding, viz,, cither the iiiutualproiii if the contract 
is executory entirely, or the thing done by the one party 
if it is partly executed or natural allection in the case of 
a donation. By a false cause is undarstood a fundamen- 
tal mistake.. I.n ■ Toollior’s GmnweMary on French 
Codes 3 it is stated th,at tlnivre can be no effect without 
a cause and oblig^itions a:re no exception to the rule. 
'If'^'^theitriS'inc)' cause, hut bare agreement, the fact was 
nude and an'aetion could not be'brought against a Romaxi 
citisien ; where the'cause' was present, obligation arose 
and obligation could be sued upon. The cause of . an" 
obligation.';' ex eardrmdu that which 'renders the 
■; tract valid and in.ay 'foe the''form.'Drnatime'oftheeontract; 
^ ■ or some f'act on wMcEit'dependsor arisingp'Ut of ;what; 

. 'a.., ; 

^ Gofmnereictl ^ Qo'dcSs' ’ 'Art;- "■ ..'.OltarlfiS... : Bouliveuture,; .■ ..Mv' 

^Gonmmtaw ./on-'^iFrenok''^ ' '"^'Mwyns 
^ La Droit OivU Frmxmf 191, demsyed., 3 vols, 18 
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is done or promised on either side. In stipulation the 
cause consisted in question and answer ; in Uteris con- 
tract entry in books -was the cause ; in consensual con- 
tract cause consisted in mutual agreement ; in contract 
re cause consisted in delivery of a thing- In English 

Common Law in covenant cause wns seal and delivery 

« *• 

of the deed ; in obligation to pay creditor, cause 
was debt. Hence cause is a geperal term which 
may coincide with but is not equivalent to considera- 
tion. DesquiiDn^ says cause is the immediate 
motif wLich determhies the party to contract ; 7rhotif 
means the moving force or power quite distinct from 
motives which actuate the party. Pothier^ says: 

Every contract ought to have a just cause. In con- 
tracts of mutual interest the cause is the thing given or 
done or engaged to be given or done or the risk 
incurred by the other party. In contracts of donation 
the liberality' which one party exercises towards the 
other is sufficient cause for the engagement contracted 
in his favour. But where an engagement has no cause 
or, what is the same thing, where the cause for which it 
is contracted is false, the engagement is null and so 
is the contract wdiich concludes it.” If owing to an 
assumption of the falsity of which I am not apprized 5 
I engage to give you a certain estate in discharge of 
a legacy, the contract is null because the cause of my 
mgagement is false ; therefore, even if I have delivered 
it, I am entitled to reclaim it, by actio cofidictio sine 
causa. The meaning of the word cause is not defined 
as a legal term of art, but commentators describe it as 
an efficient and impulsive ground, s The word 
^ cause ’ seems to be wider than the English term 
consideration, because it includes natural and moral 
obligation. Demolombe 4 gays the deliberative 


^Bsprit des Institutes de 
Justinian conf^e a^ec U Code 
Napoleon, Vol. II, Lib! HI, 
Tit. Ill, ch, II, p. 315 (1807). 
2yols. 

^Obigmions, sea, 4:2. 


"Demolombe, Cows du 
Code Napoleon, Tome XXIV, 
r>. 329. 

^Tmite de Contracts on des 

Tome XXIV, p. 
335, pub. 1870. 
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intention to bestow gratuitous benefit is sufficient cause 
to constitute a binding unilateral promise. 

It has a narrower meaning because the words ‘ sans 
cause ’ correspond in English law to total failure of 
consideration and not mere absence of consideration i . 

Belgium . — Belgiuin has accepted the meaning of Beigimn. 
cause as given' by French jurists. 

Italy ^ — A contract without a cause is invalid (sec. Italy. 
1119). 

Portugal , — The Portuguese Civil Code requires a Portugal, 
cause to make a contract binding. 

Spain . — Spanish law enacts that a contract without Spain, 
cause is void. If 'a false cause is stated in a contract, 
it shall render the contract void, unless it be proved 
that there was other lawful cause for its basis. 


Other States.— The Argentine Eepublic Civil Code Other 

, i i States, 

every contract to have a cause to create a 

legal obligation. Tke South Amerioan States of 

Colombia, Uruguay, Costa Eica and the Eepublic of 

Chili reQuire cause to mahe a contract legally hmding. 

Thus while in England valuable consideration is 

reipuired to give validity to every simple contract, on 

the Continent of Europe and in the States of South 

America cause is required ; and the meaning is wider 

and broader. It includes motive and moral consi- 

deration is a good cause to make a contract bmdmg. 

Characteristics of negotiable instruments in Ei^lish 
and French system of law. 

miif. •Eno'Vish theorv, WTites Chalmers 2 , is called the jjegotiabfa 
ihe Engl sh tnco , ^ mercantile Instmments. 

banking credit system as contiasmuNv _ 

theory of French law. A bill of exchange m its ori^m 
was an instrument by which a “ 

place could be transferred to another, 

to do away with the necessity of sendm^ 

j of Exchange (7th 

^Traite de Oon^^^on ed.) to xm. 

o6%ati;oms, TomeX.AlV, p.d44. <= o 
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* 

place to anotiier. French Mercantile Law has this object 
in view ; %vhile English Mercantile Law regards bills as 
instruments of credit to pass from hand to hand. In 
French law a bill indicates a trade transaction, while in 
Enghsh law it represents an instrument of credit. In 
English law the system of accommodating bills is fully 
recognised while in French law it is not f ; voured . 

(a) In English law consideration is presumed in 

negotiable instruments and it is not neees - 
sar37 to express it ; while in French law the 
nature of value must be expressed in the 
bill, and if it is falsely stated, the bill is void 
in the hands of all persons who took it with 
notice. 

(b) In English la^v a bill may be drawn and paj^able 

in the same place. In Com^m’s Digest it is 
stated that it was not allowed formerly, 
while in French law the place where the bill 
• is drawn must be so distant from the place 

where it is made payable that some rate of 

exchange is possible between the two places. 
A false statement of places avoids the bill in 
the hand of a holder with notice. A bill of 
exchangejiresupposes a contract of exchange . 

(c) In English law a bill may be drawn payable to 

bearer or order ; but in French law a bill 

mustbe payable to oricf . 

(d) A ME in English law may originally be made 

payable to order and may become payable 
to bearer at a subsequent stage when endors- 
ed in blank ; in French la wv an endorsement 
in blank means* procuration. To make it 

negotiable, endorsement must be to order and 
must contain Gonsideration on the 

(e) lu English law if a bEl be refused 

the holder can sue at once * but 

law he cannot, becaiise it must be refused 

at maturity also > the holder may require 

security from the drawer^^^^^^ 
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(/) In Englisb. law a distinction prevails between 
current and overdue bills, but not in Frencb 
law. 

(g) An inland bill is not required to be protested 
in Englisb law. Notice of disboiiour is quite 
sufficient; but ni French law every bill which 

1L: 

is dishonoured must be protested whether 
inland b'r not. 


The law of 7th June, 1894, enacts that a Bill of Ex- 
change may be drami in one place upon another or in 
different parts of the same place. It must contain date, 
amount to be paid, name of the person required to pay, 
time when, and. place where payment must be effected ; 
it may be to the order of a third person or to the order 
of the drawer Mm self . 


Endorsement must be dated and value given must be 
stated. It must set out the name of the party to whose 
order it is endorsed. If the endorsement is not in order 
as required by law, it will not operate as a transfer, but 
as a power of attorney. This is called irregular endorse- 
ment. In French law a Bill of Exchange may be proved 
by notarial deed. 

Belgium.— Belgium has adopted the mercantile Belgium, 
theory of negotiable instmineiits. The object of a bill 
is to pass one debt from one place to another. The 
instrument must contain the statement of value on 
the face of it . A bill must eoiitain : (1) amount pay- 
able ; (2) name of the person liable to pay ; (8) the date 
and place of payment ; (4) the name of drawee, being 
either a third person or the drawer himseff . 


Itoily . — ^Italy /has'' adopted " the;;. '■French , mercantile 

theory 'on bOls .of exchange and' promissory not®. ,. 


Fortugal—Botirng^l 

mercantile system in 





^ Bills of Exchange and 
Promissory Hot® 
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the bocthike of coksidehation . 


^pam In ^panish law a bill of exchange is considered 
a mercantile act : all rights and rights of action orio-i- 
nated by it are gorerned by the provisions of the Code 
■n ithoiit distinction of persons. If the terms ‘ value in 

takei of a bill becomes liable to the drawer for ’ the 

f P"^PO®es of demand or set 

Oil, botll hclYB ci'CfrAAf] <tif TIT o Bit-i r.' +I j_ 

£ 1 ^ cit inaknig tlie contra,pt 

exchange has any defect 
(.1 11 ant of legal formality, it shall be regarded as a 

promissory note in favour of the taker and at the ex 

pease of tlie drawer T'hpPrAnAi-. x-i 

atlopM. -“■'sri'MimercM.Me system is 


son- notes the ^ J ‘ments and promis- 

statement of a false otww in ® 

endorspm..nf - in obligations transferred bv 

of Gorm.„,s,. The 

South Americn States Colombo 1“ ““ 

"ud the Eepublie „( M , , ,7 

regarded as an instrument of credit ° ®-^®hange ig 

are notes 

and a boM^r for’ value 

payment. This idea is nof tnii ^ ® to enforce 

and those States ttrhavn Sfrrl" 
theoi^x -In recent Codes we fi^at w 
and the banking system is adopted ‘ 

Binai tt-.A ea«se consists / 

between the parties tolTL ^ 

T -ni 1 ^ ^®®®onabIe ground. 

In French law, cause is what ti. i 
motive for the contract which i treats as the 

et, which makes it binding. 

having in W any SSaryadSnJ<m;^ as a bargain 

■ ' * ■ 

'CommemaiZaws 0 / tU Wo-dd, Vcl.I, p. ^^sB. 
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In Italian, Portuguese and Spanisli law a similar view 
is taken. 

In the Argentine Republic and in the South American 
States of Colombia, XJruguaj% Costa Rica and the Re- 
public of Chili a similar view is adopted. 

In English law the promisee must have incuiTed some 
legal detriment, either bj- relinciuishing some legal right 
oHncurring some Itgal liability by relying on the pro- 
mise of the promisor and at his request. This require, 
ment is not insisted on in the law of the comrtries stated 

above. 

rule in.— Contracts generally have no effect except 
between the contracting parties. They cannot 
affect a third party’s rights and a third party 
cannot take advantage o! them. Exception^ 

(11 France — A person may stipulate for the benefit 
of a third party, when it is a term of that stipulation that 
he makes for himself or is a condition of donation which 
made to another. The person who has made such 
‘stipulation cannot revoke it, when the third party has 
stated he wishes to take advantage of it- . 

Law of 8th December 1904 prohibits in France in- 
surance on lives of children under 12 years of age. 

(2) Creditors are entitled to take advantage of all 
rights and rightsof action of debtor except those whi A 
ar”e purely personal . CVeditors can sue m then- own 
names to have acts done by the debtor defraudmg their 

rights 

Pn+bier 5 savs ■ “ When I stipulate with you for a 

L not eonttont 

Ztbing I f.™- o< ae .hW peroon f» 


France. 


ijprQnch Givil OocJIej s6C, 1165. 
^Ibid, sec, 1121. 

^Thid> sec, 1166. 


^Md. sea, 1167 

^ ObligOriions 
sec. 54^, P* 


{ 18065 ,' 



■Helgmin. 


Italy and 
Portugal 
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it is a principle that agreements have no force except 
between the parties who contract and consequently 
they cannot acquire any right to a third person who is 
not a party to them. By this agreement you do not 
contract any civil- obligation in my favour ; for what I 
have stipulated in favour of the third person, not beino' 
anything in which I have an mterest of ’pecuniary 
appreciation, no damages can result to^me from a failure 
m the performance of your promise and therefore you 
may with impunity fail to carry out the promise.” 'fle 
adds that if I stipulate m my name that a person shall 
do something for another without having, either before 

® agreement, any personal interest 
that It shall be done, this is really to stipulate for another 
and such an agreement is not valid in law. ” 


This doctrine arose out of a mistaken view of the 

Roman rule of stipulation. A contract between Z and 
1 as a rule cannot give Z any right of action ; but the 

maxim Alteri stipulari mn potest is used in Erench 
jurisprudence as meaning that if X gives a promise to 7 
to do somethmg for 2 thatdoesnot give any right of 
action to either of them. In Erench law as a rule when 
a person makes a contract in his own name, he can only 
bmd hmmelf and stipulate for himself i. The words 

^ person who contracts an 
obh^^ation , shpular is a person in whose favour the 
obligation is entered mto. 

, In Belgian law a contract produces an effect 

between the contracting parties but, (a) if the party has 
expressly stipulated for the benefit of some third person 

and that is a term of the contract, he will be bound • (b) 

creditors can take advantage of all rights of the clebfor 
exceptmg purely per.^nal rights. Creditors can sue in 

/toly •Po^^uZ.-Italian and Portug^ 

a similar rule based on Ereneh law. ^ 


see. 
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Spain.— In. Spaiiisli law if stipulation is made in Spain, 
favour of a third person, it will be valid arid eiiforceable 
if tha.t party wishes to take arivaiitage of it. (.Creditors 
can take advantage of rights of action credited in 
favour of debtor excepting personal rights. 

Other St(Ues.-—TU A rgentine Repubiio Civil Code other States 
requires that the contract made in favour of 
person must be' aeaie|)ted before the contracting 
parties agree to witlidraw from the contract. 

The South Aiuorican Repuliliean States of Coloinbia, 

Uruguay, Costa Eica and Chili have a similar rule. 

In English law no stranger to the (arntract can eiiforce 
it. Even the relationship of blood is no ground for an 
cxceirtion. The couiitries above nanied allow the two 
exceptions inentioned . 

TfTTTilT' TV —The Act or Forbearance coiistittiting a Causa 
mmt be oi some legal value. Inadequacy is a 
valid ground for rescinding a Contract . 


Francer^-^othlnv ^ says : 


As equity 


latters 


comine 


lerce consists in eciuality, when that e(i[uality is 


violated the eoutraot is vicious for want of the ecina. 
, . ^ . . r:i 'j U- ” nUiA t'^rench Civil C 


which ought to preside in it.’’ The French Civil Ooc e 
(secs. 1674“I6Sr)) deals with the contracts ot sale, iliis 

law is based on the Roiniin law that a sale for less than 
half the true value may he set aside in iavour ot ' le 
seller unless the purchaser elects to ma.ic up the 

deHciency in the purchase moneys. 

Modem French law enacts that if the 

suffered a loss of more than seven-twelfths of theiiric 


of a piece of real estate, he has the rigM ro appiy xu. 
rescission of the sale even if he has expressly renouncec 


in the contract the right to ask for such rescission % 

has declared that he abandoned ap^ mcre^ 

value 3. The seller must raise a general presumption 


‘‘■Obligation, soo. 33. 
‘ Ooblo 4 , 44 . 


‘:Iramh OivU Code. sec. 

/ 1674. • :d- • ^ 
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under -value before he can show that he received less 
taan seven -twelfths of the real value. The buyer inav 

E’Zta. 

value without undue hifluence or fraud beino- proved 

shnw« '’f seven -twelfths 

the parties were never agreed The Inw 
assumes fundamental error or ^ 

root of theeontraet. It is an ^ ® 

tained by the seller Tbf> 1 i damage sus- 
hi French law ,f t ^^Sht 

of the value. The true nil 1 ^ «eveu-twelf ths 

nn^■ T 1 - * ® P™® IS the market price wH-li 

out looking to the ner^nUo • inicc Witli- 

narfies Th P®®"har circuiii, stances of the 

enacts that valuation by an expert can h h ^ 
after the order of the Court Lmireni- - «“ly 

isthat the Courtmaun ■'®‘^J"sthe practice 

to the conclusion that no re-wnn.,m , 

terference have been shown althon df nT" 
hy the plaintiff are quite true. " ^ 

quacy of value. In the law of 1 . “^de- 

right to apply to the GWt to re 

received les tlian a fiverl ^ has 

estate. Price of real 

iMiau Gode.~ln Italian Jaw the iivnle 
cause vitiates agreements in + • ■^‘’’dequacy ot 
provisions resemhi j-i certain ca,ses3. The.se 

c Glvil Coil. 

i^scuid a coutraYvi /-.+• 1 •/» t 

less than sevefi-twelfths ^f the mice^of 

IS right IS I'estrieted to contracts of saleo^v.^^^’'^^' ^ 


sec 1706. 

vpi.AXIV, par. 430. 


1529-1537. 
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Porkigal amd Bf iiin.—’lvi. Portuguese law if inade- 
(|iui- 03 ^ is l>eyonci (;ert'ti.iii liinit tlie Court will not ^ 
enforce tlie contra, cjt. 

In S|>a,uisli law contract cannot be rescinded on the 
ground of lamio except in two cases: (1) where a 
contract is made by a guardian without obtaining the 
consent of tlie f(iii|ily cuiuncib and injury is suffered by 
the ‘jiersons whom he represents to the extent of more 
than one-fourth of the value of the things which have 
been tlie subject of the contract ; (2) if a contract 

is made f^n* a»ii alisent |)erson and. it resnlts in injury 
to the extent of more tlian one-fourth of. the value of 
the subject of the contract. 

This right to rescind is subsidiary and is allowed. if 
it is tlie only way of gett.ing redress i . This rule is a 
m.odyieation%if French lawJ' This right to set aside 
a contract on tlie ground of i.naciec|^uacy is not confined 
to contracts of sale only. 

m.r4es —In ttie Argent,ine 'Republic adequacy o! 

M 3^V03« 




cause is not insisted upon. If the inadequacy is so 
gross as to be unconscionable, the contract will be set 
aside. In commercial transactions if the parties are 
agrc(Ml upon the price, it will be a valid contract. 

|*.||! A rtf rvl-iaU 5? 


''”‘’is is 




The Bouth American Republican States of Golombia, 
Uruguay, Costa Rica and Chili follow the English rule 
and depart from the rule of French laws. 

The rule of laasio enormia is derived from Roman 


.,An.i0 


States copied it. In English law mere inadequacy of 
value is no ground to set aside a contract if the parties 
are genuinely agreed ; but if there is jmy suspicte 
fraud or imposition, the inadequacy of consideration 
will be taken into account in finding out the real m* 
tention of the parties. 


Comtmrcial Laws 


Vol, I, p. 217. 
» vol. .TI, 304 
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RULE V.— The object o£ obligation must be definite, 

■ legal, possible and not contrary to public policy. 

In French law an obligation with a wrong cause or 
with an illicit cause cannot produce an effect ^ . The 
cause is unlawful when it is prohibited by law or when 
it is contrary to morality or to public orders . 

No action lies in respect of a gaining debt or in res- 
pect of a bet. Sports calculated to give skill in arms, 
foot and horse races, tennis and other similar games 
which have the effect of giving skill and exercise to 
the body are excepted. The Court may, however, non- 
suit the plaintiff when the claim appears excessive 3. 
In no case has the loser a right of action to recover 
what he has voluntarily paid unless the winner has 
been guilty of fraud, trick or theft 4 . 

Gaming means games of chance, dice, cards. 
Domats gays games of hazard which may cause in a 
short time the ruin of families are absolutely prohibited. 
Bonds and obligations contracted on account of play 
are void absolutely. Aleatory contract consists in 
mutual agreement, the effect of which depends on an 
uncertain event in respect of gains and losses depen- 
dent on the will of one or both parties ; loans both on 
wagers and betting are instances. These are governed 
by the Commercial Code of France The statutes 
of 28th March 1885 and 12th March 1900 deal with 
abuses committed in respect of sale on credit of Stock 
Exchange Securities. 

Faiitire of In French law sans causa means consideration which 
has failed. Falsity of consideration is called ' false 
cause,’ which renders the contract invalid, e.gr., con- 
sideration may be based on mistake. If it is based 
on a mistake of law or of fact it is causa turpis ov illegal 

r ' ■ ■ 

■* r 

^French Civil Code-, sec. ‘Oiml Law, YoL TL, Bk. 

III, Tit. 12, par. 2. 

sec. 1133. ^Oom,merci<d Laws of the 

sec ForM, VoL XXI, p. 311, 

1JW& 1967, : ■ 
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« 

(joTisicI t Miici is ititiiil lo In 

IcUW fitilitro 1 )t ciuil its unic<^lity tl^iG to 

error iiivaliilate a c^ontraet when tire 'parties expressly 
aiake it; a (aaidition ot the eontraet. in sale theie is 
an inrplied er)iiclitif)n th;:it tlie chattel exists at ^ the 
tinie of itie (‘eirtriitdd . Wlien a person lias paid a debt 
l>y iTiistakrVj ■C'*itiiei’ <al la'iv <')r 'ot fi'ict? it ea-ii l)c lecoveied. 
In EnHlisl'i ia/w 'if jjayraeiit is 'made by mistake of law, 
it e4'iiuiot la,;ereco V'c*''rec'i . \Vlieii a specilK*- thin.^ wiiich 
formed, the snh)erd.rn'iatte'!,’ c"i.f the oldigation perishes 
and beeoii'ies i.iiipossitdej the obligation is extinguished 
ti'iii'ig I'laiS ptrri'sl"ji.ed witlvout l,ai.ilt of 




Kvck'V (■(nitfiW'ti |iK‘sni>(K)H(',s someiliiug clue. What 
haK been paid without lieing due c;;,ui be lecoveied. 
Puyiueuts isiuiiut be recovered when they iW'<s iu 
!-esi)eet.ol' natural obligations whieli have been volun- 
tarilys paid. I’ayinenl in hrencli laav means every 
o!,.ligaliua vvliieli Vonsisls in either giving or doing 
what it, has lieen jn’omised to give ordoC Natural 
oltligntion i.s a. duty whieh is legal in the sense that 
it is"/a'r eai>a,!>!e of In-ing enforced, Imt in respect 
of wliieh the law gives no right «.i: au(,ion. There must 
he, a legal link lietAvtum tin? persons 1,nit a link which 
tlielavv refuses to reeognise. An oiiligor wlio is under 
an alternative obligation is diseharged by the delivery 
<d‘ one of tu(t things whieh were inelmld in the ohUpi-- 
tion. 'I’he ehoiu«‘'l>eiongs to the. oliligor unless it has 

been eunferred upon the obligee. 

BdiflM,m. -~\n llelgian law if tlie cause be false, or Belgium, 
(•ontrary to la w or good, morals, or opposed to public 
polieVj tile agreement cam tot be binding* 

Wagering eoiitiwjts ai« iu valid ; anything paid to 
wage a eontraet eaiuiot be recovered. 


m ■ ■ 


rikwtiry Oldi^- ' '‘Laurouti, Vob ,,X!VXI|PW 

secs. i« .47ii* 
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Italy , — ^In Italian law a contract founded on an 
illusory or illegal cause is invalid (S. 1119). The cause 

is illegal when it is contrary to law, good morals or 
to public opinion (S. 1122). 

Gaming and wagering contracts are invahd. 

Portugal . — In Portuguese law the object of a contract 
must not be unlawful. An object is unlawful when it 
is immoral or opposed to jDublic policy. 

Gaming and wagering contracts -are nnlawfuL 

Spain. ^In Spanish law a contract with an unlawful 
or impossible cause is void. A causa is unlawful 
wneii it is opposed to law or iiiorality. 

If the act m which twrpis ca usa arises does not amount 
-0 a crune : %.e., {a) if both parties to the contract are 
in tur pis causa, what is given cannot be recovered 
or what IS promised to be given can be demanded • 
(6) If one of the parties is at fault, he cannot sue for 
what he has given under the contract ; (c) a third partv 
who was Ignorant of the bad may reclaim what 
he has given but shah not be obliged to perform what 

all T i the contract is to render things in 
the alternative, the obligor has the option to perform 

one of them entirely ; the creditor is not bound to ac- 
cept prt_ of one and part of another. The debtor 

But the S? is otherwise agi-eed. 

alternttivf P ^ impossible or unlawful 

ait}einati\e. Fuero Jiisso (Law I. Tit. Ill Bk 'YTT 

enacts that if a trader or overseer sells gold of silver 

^aTh'th ® garments or other 

_hmgs, if the thmgs were bought landuUy and paid 

for althou^ proceeding from a theft, the purchler 
will not be liable to an action even if ^ 

Law Vill, Tit. II., Bk. iS enacts 
stolen goods although in ignorance of its ori^infl must 
return It to?th% owner thereof ; and if he bmikt them 
Rowing them to be stolen, he shaU be regarded as V 
t^ef In ae old law if stolen things were sold bv mer 
chants, they were not to be returned to the o4l if 
theve was no complicitv m the crime. The 8^ 
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C(Kle of Coniiiierce (1885, sec, 85) eaacts that things 
1)011 ght io a* wareh()iise or shop opeii to the public are 
not recoverable ^ . 

Other Argentine Republic if the object Other 

is unlawful rnul contract is void, Tran- 

sactioiis wln(*li uiulcr loiy forni whatever involve gam- 
ing or wag(?ring a rc f()i’l)id(len , and any action will not 
be permitted at li:sw to I’ccover anything •won. 

Tile ii gi’ccuuriit to iiay the ditierence between the 
■]''>rice ('Ui tlie (,?o,uti*a('’t ant.i. settling day is a wagering 
contract* wlieii l)i>tii parties do not intend to make a 
r(‘al 1')a.ry:a-in, A gai'ning eont,ract for' differences in 
ex.clu:ingc is unlawful. dll^icAaMdinical name for such 
.s|jecu,b:d4i:m fc,u* the rise am^l fa-ll of market m juegos d& 


In tlie Houtli. A/merican Republican States ^ of 
Coloml)ia^ IJrugiuty, Itosta* .Rica and Chili the object 
of contract must \m lawful, certain, possible and .not 

opj)oHt:<l lii) [lolicy ot Isiw. 

VVa'j;ei'K are unlawful. Speoulatioii on the rise and 
fall of inarkt'ts is forlriddeu ; inoney paid in bets cannot 
b«i recovered. 

Tlie heads of illegality are similar in English law 
and in the, law of the States mentioned above. 

Mmuyv fxdd for a false cause can be recovered if the 
mdawfui ubjeet is not carried out and parties are not 
in p<m ddido. The law of wager is similar ; the specu- 
lation in the rise, and fall of market prices is unlawfu . 

EtJXiE VI. — The cause may consist in a motive to 

return a heneJit done on a past occasion. 

In En'dlsh law inotivo is not the same thing as con- 
sidoratitm • Any cause is not equivalent to coimidf 

tioii, E. past, ;couBideriiRiony : recoguiBod^^, .^p.^ 

create a binding obligation ; butit is.a^od r^sc ^ 
French law. .Any motive or hiducement to enter mtp 

^Omim^aal Lam m “ Argentine Code.^^^ 



4:56 BOCISME OE COliTSI^^^ 

contract is a sufficient, cause. The. mere fact of giving 
a ^promise creates a moral obligation to perform it 
and creates a legal contract in Frencli law but not in 
English law i . 

* In Belgian, Italian, Portuguese and Spanish law 
the word cause includes motive also ; the mere fact 
of giving a promise creates a moral obligation to 
perform it. In the Argentine Reprdrlic and Colombia, 

Uruguay, Costa Rica and Chili the word cause includes 
motive also. 


In English law motive is not the same thing as con- 
sideration moving from the promisee. The mere 
motive to return a benefit already rendered is not 
valuable consideration at all. 

RULE VH. ^The forbearance to exercise a doubtful 
rfeht or abandonment of an honest claim is a 
. good cause for promise. 

Frame Domat 2 says a compromise is a covenant 
which persons, who have a law suit or difference with 
one another, name arbitrators to decide the matter • 
such abandonment of a right to sue is a good cause. 


The peculiar rule of English law that payment of 
a smaller sum cannot discharge a debt for a Iar<.er 
amount is not accepted in Erenoh law. The word 
parent includes discharge of any obligation by actual 

performance. All payment presupposes a debt Pav 

ment has been made without being due niav be 
demanded back. The demand is not allowed in” the 

Zh 2 .T ^4 voluntarily 

discharged. A Decree of 1st July, 1809 relates 

-.mounto ,Mok ,re kept back in trade und^r the n»M 

of payment, with bags thrown in {passe de sacs) ■ the 

Co^ercial-Oode (Law of 12 th August, 1870) ’deals 

with currency matters. - 


^ French Civil Cod& Art 
1131. 


^ Vo]. 1, Bk. 1, 

Tit* Idj * 6C* 
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Voluntary return of the original document of title 
in the form of a private agreement by the creditor to 
debtor is proof of release. 

Other States— In Belgian, Italian, Portuguese and 
Spanish law, a contract can be discharged by payment 
of a smaller sum in satisfaction of a larger amount 
if the creditor consents. 

In the Argentine Republic, Colombia, Uruguay^ 
Costa Rica, and Chili, obligation can be released by a 

bare agreement. 

The peculiar technical rule of English law that 
release requires a valuable consideration or agreement 
under seal is not accepted in any of the above States. 
Torrearance to exercise a doubtful right or abandon- 
ment of an honest claim is a good cause for the 
promise in English law also. 


RtTLE Vni. — Compromise oi a dispute is a contract 

with a valid cause. 

France * — A compromise is a contract by which the France, 
parties put an end to a dispute which has arisen or 
prevent a dispute which is about to arise. ^ A contract 
of compromise must be in writing ^ . 


The definition is incomplete because it does not 
state that each party makes a concession. ^ It must 
be in writing irrespective of the amount in dispute. 


Compromises as between the parties have the effec^ 
of res judicata. Compromises cannot be ^ impugned 
on the ground of a mistake of law or undervalue . 

Other States— T m Belgian, Italian, 

Spanish law compromise of a dispute is a vahd (^^ 

Eacli party agrees to forego some 
supposed. But that contract 

writing, as in Erench law. In the Argen%med^pufel_ 

a Bonn dispute can be compromised. In 



^French Gwit Code^ see. 
.2!04:4i*" 


a Art. 2052. 


I 
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Mercantile contracts an insolvent person can enter into 
eompromise with his creditor to jDay a part in lieu of 
the whole claim. In Colombia, Uriimiay, Costa Ri^a 
and Chili a similar rule prevails. 

iiUglish law is similar. There is no requirement 
of a -WTituig as in French law. There must be an 
onest dispute which the parties desire to compromise- 
There must be no fraud or imposition to make the 
eompromise bmding. There must be full disclosure 
and freedom to enter mto compromise. 

RULE K.— A promise given with a view to compen 
sate for an injury done in the past is enforceable' 
In French, Belgian, Italian, Portuguese and Spanish 
kw m aoteedont act, forbearance or J.romise of one 
^rtj to tie other ie a g„„d „.„se f„r a eubeeqnent 

promise of the other. n r 

In the Argentine Republic i CnlmnKio tt ■ 

Costa Rica, and Chili 2 any subsequent promise to p^^ 

In English rule consideration must be present or 

future hutwiot past. A mere courtesy wiD support A 
pro^e it It IS seriously meant to create a bLtoa 

contract m the law of the above States rau<!A ^ 

not mnvp* frATTi +1^/^ . ^ need 

xioti move irom the promisee. A oioiiq ^ xi. 

wish« nf fViA -n 7 P-ious respect for the 

wisnes of the testator will be a good cause to make fbe 

were regarded., me 

ManeMd thaf i 

wii’hilw Promiaing, yetif bo bepSS 

from habihty by some provision of law meant fe u- 

benefit, he mayrenounce that advantage 

to pay are deb. ,Weh 

afttoablnin the la, of the abeyt sLI 
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A moral consideration is valid and binding in every 
case without exception. This English rule is supported 
on the ground of tacit undertaking to pay for what 
is done and not on the ground of moral obligation ^ . 

RULE X.— Mutual promises are not binding until 
something is done in pursuance ot the promise, 

France — In Frepch law marriage cannot take place France, 
where there is no contracts . Community of goods 
obtains between the spouses in the absence of any 
contract. The contract must be reduced to writing 
in the presence of a notary before the marriage 
takes places. The terms of matrimonial contract 
cannot be altered after marriage^. The Ciyil Code, 

Bk. Ill, Tit. 5, ch. 2, deals with community of goods 
between the spbuses. 

In Queen v. Millins (1844), 10 01. and Fin. 534, it was 
held that the ecclesiastical law of England required 
the presence of a clergyman at a marriage. In English 
law formalities of marriage are regulated by marriage 
Acts. The form of ceremony depends on the place 
where marriage is solemnised ; while the capacity of 
parties to marry depends on the law of the domiciles . 

There is no action allowed for breach of promise of 
marriage, for marriage is not a civil contract. A 
promise to give in pursuance of the marriage taking 
place between the intending spouses is valid and 
binding. , 

Othef States —In Belgian, Italian, and Spanish law a other 
jurisdiction of promise to marry is treated as falling 
within the ecclesiastical court. There is a system of 
community of goods between the spouses ^^ t^ 
can make ante-nuptial agreenients defining their 
rights under it. Such 

up before a iLotary and wita 


iPoliock, 

^Givil Code, Arts. 1.387,^ H,Ii- 193» 
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In Portuguese law mutual promises are binding. 
The promise of one party is sufficient to support the 
promise of the other. 

^ In the Argentine RepubUe, Colombia, Uruguay, 
Costa Rica and Chili the system of community of 
goods prevails between the spouses. 

Any promise made to give by a third person, in 
consideration of marriage taking place between the 
intended spouses, is valid. 

RULE XI.— There is no instrument in the nature of a 

deed ; all instruments require cause for their 
validity. 

France. ^In French law there is no such thhig as 

contract under seal. Contracts are verbal 'and written; 

cause is essential to make a contract of anv kind 
binding. • 

The peculiarity of French law is in procedure ; and 
the French jurists have fortified the law of proof so 
M to safeguard the interests of contracting parties. 
The English doctrine has developed in substantive 
right while the French doctrine has developed in the 
notarial system wMch is peculiar to the law of France. 
Its leadmg principle is to give ample opportunity to 
contractog parties before any legal obligation can 
arise ; the notaries are required to draw up the docu- 

decdveX 

A person who demands the performance of an obli- 
gation must prove it. The rules which govern nroof 
are : (1) documentary evidence; (2) proof by witnesses • 
(3) presumption ; (4) admission ; (5) oath. 

document is one which is drawn up by 

in tS ”^*'* *° up document 

n the plae% where the document is, with reouired 

formalities. If the nntflrxr id in« a ®qE.irea 
■ , • norary IS mcompeteut or fhAn:^ 

rheTarferL^l'!-*"® rt “ ^ document, if 

tue parries nave signed it A •nAfa-rioi . . 

s,.9ci«.t evidence of .he egieemen.; «h a to tom 
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is evidence between the parties : recitals iiaving bearing 
on the oiierative ]part are treated as conclusive evidence 
of the matter, if the recitals do not form part of the 
operative part, they are rebuttable evidence of the 
contents. 

A document in the form of a private agreeiiieiit 
which, is admitted by the person has the same effect 
as a notarial document ^ . The person against who in a 
document in the form of a private agreeiiieiit is set 
up is reciuired to admit or deny the ^vritillg. or 
signature, or both t if he denies, the Court will oidei 
. to have it verified. 

The books of traders are not evidence against noii“ 
traders in respect to goods entered therein 2. But such 

books are evidence against them . 

Tallies which correspond vith their counterparts 
are evidence betw’een customers. 

"S 

« 

Documents may be executed before notaries in the 
form of agreements relating to all matters exceeding 
150 francs, even in the case of voluntary deiJosits; 
and no evidence by witnesses is admitted to contradict, 
add to, or vary the contents of the document. 

The above rule does not apply to commercial 
transactiorrs 5 . 

An oath is another way of proving a contract'' . 

Every obligation to do or not to do gives rke to, an 
action for damages m the event of the obligor not 
performmg his part of the contract. 

Belgium. — The law of Belgium has no mstrument in 
the nature of a deed. Contracts ai-e verbal or WTittm. 
There must be a cause for every coriti-act, iro 
it be oral or written. The peculiarity of fehrw orM- 
is its procedure. The law of.prp«i^^^^ 

•commercial Code. sec. 109. f • 382. 
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States. 


THE doctrine oe consideration. 

• " ' . 

There is a system of notarial documents, with a view 
to secure publicity to transactions. The written 
documents cannot be varied by oral evidence. 

Other States In Italy documents are drawn up by a 
notary who is an officer of the court. These matters 
are regulated by the Commercial Code of Italy. Tallies 
are admissible in evidence between traders and their 

customers. There is no instrument resembling the deed 
in English law. 


In Portuguese law there is no instrument in the nature 
of a deed. Every instrument must have a cause. 
There are notarial instruments which re(^uire to be 
drawn up by a notary and signed by the parties. 

In Spanish law contracts are divided into written 
or oral. They must have a cause. Some acts and 
contracts are required to be drawn before a notary. 
A^Eoyal Decree of 21st December, 1885, enacts that 
traders shall keep a mercantile register and an entry 

of transactions must be made. There is no instrument 
m the nature of a deed. 

• in Republic there is no instrument 

m thenature of a deed. Every instrument must have 

m ht hoterT 1 “ay be proved : 

(1) by notarial mstruments, (2) notes made by brokers 

and certified extracts of notes, (3) by private document 

signed by the contracting parties or their agents. 

In Colombia, Uruguay, Costa Rica 
is no instrument in the nature of a 
mstruments are generally used. 


3re 

Notarial 


IS peculiar to the law of Emylf^tvd n • 
to the soleignity of the deed Ent^lish^]a,Ty' 'i- 
With the reqhir^eilt of valuable considwatic^^^^®® 

H the State mentidhecl above tlie iioti c 4. 
takes the place of the deed. “Ptairal system 
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B.— THE DOCTRINE OE CAUSE AS IT AEEECTS 
THE LAW OF PROPERTY AND 
CONVEYANCING. 

RULE I.— The presence or absence oi a cause afieets 
the legal nature of the transaction. 

]prance—ln French law every gift must be in the France 
form of a contract executed before notaries so as to 
preserve evidence hf the transaction.^ Every instru- 
ment purporting to he a gift int&T vivos must be drawn 
■Qp ];)y a notary in the form of a contract and a record 
thereof must' be kept in the notary’s archives 

otherwise such instrument will be null and void. 

In English law it must be completed by : (a) delivery, 
or (6) by deed, or (c) by declaration of trust. 

In French law there are restrictions on the power of 
disposition by gift but not in EngUsh law as a general 
rule e a., a person wbo bas descendants or ascen- 
dants cannot dispose of bis property beyond a certain 

limit fixed by law. 2 

Certain persons cannot be^benebted 
tion of property made in tbeir favour durmg 

fi:r 

one who is suffering from a disease of which he dies. ^ 

In Emdish law such a gift raises the presumption of 
In Englisb ^ e fiduciary relations between 

undue infltienc^ _ e ^ ward, and every 

the doctor^ ^irson is in a position to dominate 
case in which one pei can be rebutted, 

the other ; but this presumption can he ^ . 

TheErenchlaw declares such#tsypid. ^^^^^^^^^^^^^^^^^^ 

lu Erench law dehve^^^o^^^e^*^mg^_^^^ ^ 

at g^/'dettor to the donee ftom the time, 

the gift is decteedj . only^^t^ 

^ Gwii Oo ,> ■ »rjanl seoi 909iy, ^ 
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postponed, xl donation inier vivos is an irrevocable 
act of transfer wliereby the donor i^jso facto divests 
himself in favour of the donee of the subject-matter of 
the gift, " 111 English Ia\e if there is no complete gift, 

it cannot be enforced at all. The Court will not assist 
a volunteer. 

A donation accepted in proper form is complete by 
the comeni of the parties alone. TJie propert}?' in the 
thing so given is transferred thereby without any formal 
handing over being necessary. In English law accept- 
ance of a gift is presumed till the contrary is known. 

Ihere are peculiar rules as to revocation of gift in 
French law* : 

{aj GMt inter vivos will be revoked : 

(1) if the donee is ungrateful ; ' 

(2) if the donee has made an attempt agamst the 

life of the donor ; 

if he has been guilty of treating the donor with 
cruelty or committing a serious crimmal 
offence agamst him or of seriously hisulting 


(4) if he lias refused him the necessaries of life, 
fills 1 evocation does not take place ipso facto \y\xt 
the. Court must declare it within ■ a year 2. Revocation, 
does not affect any alienations made by the donee not 
docs it affect either a mortgage of the subject-matter 
of the gift (sec. 58}. Gifts made in consideration of 
marriap are iiof revocable for ingratitude. The rule 
is cionlined to gifts made by third parties and not to 

those made b^ the parties to the inaiTiage to one 
aiiotherS. . , 


!.}} x\il donations hitirr vivos by a donor wEo had no 
ehildren or living descendants at the time of makino* 
the gift will be revoked if a legitimate child is born 
to the donor ^r if an. illegitimate child born after the 

date of gif t is l€‘g,it'imised bv marria^T^’e, ■ ■ 


French CimPCodey s&o 89 


4 

«S>', 


&n- 


2 ??«■ 


id. 


Ibid,^ see. 9591 
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As between assignor and assignee, the property in 
cboses in action, rights or rights of action against a 
third party is transferred hy handing over the doen- 
ment of title relating thereto i . 

The chases of action are not the subject of sale and the 
assignee is required to get authority to sue._ The as- 
sifuiee is not the owner in law of the chose in Mtion 
as ao-ainst a third •person until he has given notice of 
assignment to the debtor. If the debtor recognises 
the assignnrent in a document drawn up by a notary, 
assignee gets a good title 2 . 

In this respect English law is similar as to givmg 
notice to the debtor to complete the title. 

The Judicature Aofc (1873, sec. 25) enacted t^t 
debts and other legal choses in action are assignable 
at law without a valuable consideration. 

1 «/.+ Viir which the one binds himself 
Sale is a contract by wmcn wm ui 

to deliver a thing, and the other to pay for it. It may 

be made by an authentic act or under private signature. 

It is perfected between the parties and oimership is 

c£ right h, the bejer - 

■ coUt of the parti, it Ml 

ftlt kneeeseLy to mMre the ohligatron ef dehvermg 
tLg eompiete. Soeh c.Bserrt mMree the p«^n 

iteBt it oBght to hay. 

thing IS < o 1 thono'h delivery is not actually made, 

'"T thlTericf to deliver it in default hr ddi- 

unless the pel s , . , tVio+hiTio'isathisrisk** 

very of the same,m whmhnase the thmg IS ^ 

Erenoh law adopts the Eoman law of sain; consen. 
..d fbdty e£ the price coniplet. to sMe. Moyle an, 

Potbier deal with the 


^Frmeh QM Godfi, sao. 

1689 . 


Axis. iSSE -1583* 
Art. 1188, 
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m 

Earnest money in French law does not prevent either 
party from rescinding the contract of sale ; the person 
who gave the earnest money forfeits it and the person 
who received it has to give double the amount. i 
In English law it is taken as part performance ; it has 
no effect on the making of the contract itself ^ 

The rule of English law is that ,no property can be 
acquired through theft except money ; there is excep 
tion in the case of goods sold in market overt in English 
law and the buyer can get property in stolen goods. By 
the Larceny Act 1861,3 on the conviction of the thief 
the property reverts to the original owner by force of 
statute.^ In French law stolen goods may be recovered 
by the true OAvner at any time within three years ; if 
the actual possessor obtained them at a public auction 
or by sale in the ordinary way of business, the original 
owner can only get them back on paying the possessor 
the sum he gave for them.^ 

Thus there is a difference between English and 
French law in some points though the same principle 
is recognised. 

(a) All shops in the city of London are market overt 
for the purposes of their own trade ; in Prance there is - 
no such restriction, e,gr,, sale at auction, or in ordinary 
place of business. 

(b) In French law the time within which lost or stolen 
goods can be recovered is three years ; in English law 
there is no such time fixed, and they can be recovered 
anytime. 

(r) InEnglishlawtheruleis confineAto stolen goods; 

in French law it applies to stolen or lost goods. 

'^Ffmoh €w^ C^de, 1590, "^Criminal Appeal Act- 

"Sale of Goods Act, 1633, sec. 6. ^ 

sec. QhM 

®24 and 25 Viet* c, "96 2280/^^ 

sec, m, ■ 
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Belgium — In the law of Belgium gift is regarded as a Belgium, 
contract and mnst be executed by means of a registered 
document. Every act among persons in esse, whether 
by gift or for value, which is translative or declarative 
of rights in real property other than privileged debts 
and incumbrances, must be transcribed in the register. 

There are restrictions on the power of disposing of pro- 
perty, e.g., a persoi^ having ascendants or descendants 
cannot dispose of property beyond a fixed amount. 

Certain persons cannot benefit by a disposition owing 
to their bemg in fiduciary relationship to the donor. 
Delivery must be made to the donee who must accept it. 

Sale is completed by consent of the parties on fixing 
the price. 

Italy — In Italian law gift is an act of spontaneous Italy, 
liberality by which the donor divests himself actually 
and irrevocably of the thing given in favour of the 
donee who accepts it. A gift is an act of liberality 
done out of gratitude or m comsideration of the merits 
of the donee or as remuneration as well as that which 
imposes some charge on the donee ^ . 

Gift must be by a public act, otherwise it is null and 
vold^. 

’ The gift must be accepted by the donee and it takes 
effect from the time acceptance is made known to the 
donor^. 

Gift can be made of present goods of the donor ; if 
it comprises future goods, it is null and void as regards 
the latter.^ 

A gift can be revoked on the ground of : (1) ingrati- 
tude ; (2) birth of children to the donor after the gift is 
mades. Revocation on the ground of ingratitude is 
allowed® . The right to revoke cannot be renouneed. 
Theright to revoke will be barred after five ;^ears. ^ 

> Secs. 1060-1061 

“Sec, 1066. 

•Sec. 1057. 

-►Seo. 1064. 

• 63 


‘Seas. 1078—1080. 
«Seo. 1082. 

’Sec. 1090. 
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Gifts of whatever natures made for whatever con* 
sideration, and in favour of any person, are subject to 
reduction if at the time of the decease of the donor they 
are known to exceed the portion of goods which the 
said donor can dispose of.^ 

Sale is a contract completed by consent and fixing the 

price. 

Portugal. Portugal — In Portuguese law gift is a contract by 

which one party tranfers gratuitously to the other all 
or part of his present goods 2 . It must be accepted by 
the donee 3 . Gift is pure and simple, when it is purely 
an act of generosity and when it is not subject to any 
condition'^. The donor can revoke gift if i {a) there is 
an unexpected birth of a legitimate child j (6) if the 
donee is ungrateful; (c) or if there be the lawful heirs, 
legitimate portion is reduced 5 . 

Spain, In Spanish law every gift which is to take 

effect inier vivos is governed by the rules affecting 
contracts and obligations, that is by offer and accep- 
tance. Gift may consist of all or part of the property 
of the donor ; property to be acquired in the future, can- 
not be made subject of gift. There is a limit to the 
amount which can be disposed of by gift. The gift 
must be executed before a notary. All acts which have 
for their object the creation, alteration or extinction of ' 
rights over immoveable property require a notarial in- 

■ 'C/ 

strument. 

Saieisacontract completed by consent and fixin^ 
the price. 

Ar^ntiue, In the Argentine Republic gift is a con- 

tract depending for its validity upon offer and accep- 
tance. Contract of gift must he executed before a notary . 

If the value exceeds 200 peses, oral evidence will not 
be allowed ^id the transaction must be proved by 
written evidence. * 

^ Sec. 1091. 1465. ^ ^ ^ 

^Portuguese Gml Code, sec. y* See 1454. 

145^.'' secs, ■ 1482— “1490, 
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Other States — In the law of Colombia, Uruguay, otlier 
Costa Rica and Chili a gift is regarded as a contract States., 
requiring offer and acceptance. It requires to be execut- 
ed before a notary. The donor can set aside this gift on 
the ground of : (1) ingratitude ; (2) a legitimate child 
being born to the donor after the gift ; (3) the donor 
being incompetent to maintain himself according to his 

station in life. * 

In English law a gift is presumed to be accepted till 
the contrary is Imown. 

There is 110 idea of trust in the legal system of any of 
the above countries. The idea of trust is peculiar to 
English law. If the gift is incomplete, it cannot be 
treated as a trust. Sale is completed by consent and* 
fixing the price. This is the rule of Roman law. 

The gift can be revoked in these countries : (1) for 
mgratitude of the donee ; (2) or a child being born to 
the donor after gift is made ; (3) or the heirs can impugn 
the gift, if their legitimate portion is diminished. 

In English law these rules do not exist. 

RULE n — Contract or conveyance can be set aside 
at the instance of other persons for want of 
proper cause. Creditors can impeach an alienation. 

France — ^DomatT- says whatever debtors do, to Franc©. 

defraud their creditors, is revoked. 

If debtors alienate or dispose of their property in 
order to defeat their creditors, the creditors have a 

right to revoke such transactions. 

(a) All dispositions wMch debtors make on tbe score 
of liberaEty to tlie prejudice of tbeir creditors may be 
revoked, -wbetber he who receives the liberality knew 
of the prejudice done thereby to the creditors or was 

ignorant of it ; for his honesty and intggrity cannot 

hinder the thmg from beuig unjust^tha? he should profit 

bv their loss. A dowry given by the father of a woman 

^ G%vil Vol. 1* P* 
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or By other persons on marriage is not to be set aside 
when the husband is not aware of the fraud, even though 
the party giving it may have fraudulent intent. 

(5) Alienations to fair purchasers. Alienations of 
moveables and immoveables which debtors make for 
reasons other than that of liberality to persons who 
purchase with an honest intention and for a valuable 
Consideration knowing nothing of the prejudice done 
thereby to the creditors, cannot be revoked whatever 
intention of defrauding the debtor may have had. For 
the debtor’s knavish intention ought not to cause a 
loss to those who deal with him in lawful commerce and 
who have no share in his fraud. This rule will not 
where the creditors have a privilege or mortgage 
upon the thing alienated. 

(c) If the purchaser is a 23Brtaker in the fraud, that 

he may profit by paying a low price, the alienation 
will be revoked without restitution of the price to the 

(d) Intention to defraud must result in actual loss, 
otiieiwise alienation will remain good. 

Creditors can sue in their’ o\to name to have annulled 
anj acts done by the debtor in defraud of their rights. 
Prima facie an act cannot be in defraud of creditors if 
the debtor is solvent after doing it ; but if he becomes ' 
insolvent in consequence, the Court will declare that 
the act was done fraudulently. Creditors cannot revoke 
gifts on account of ingratitude of donee because that 

right; IS personal to the donor ^ , 

Cei-tam transactions are void and inoperative as 
regards the general body of creditors when carried out 


'Preueh Civil Code, Art. 1167 . 


oy me cieotor after the time fixed by the Court to pay 
the creditors, e.g- If the debtor ceases to make paymeil 

from that time fixed by Court or within ten days which 
preceded tha7 da-te, all documents transf erring moveable 
or immoveable property, without consideration and 
aU payments in cash, can be set aside. 
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Aliy fraud on creditors is iirejudicial to trade, and law 
must protect the credit on which commerce is based. 

In French law bankruptcy is culpable or fraudulent. 
]t is culpable bankruptcy if it is the result of : {a) per- 
sonal expenses or expenses of the household being ex- 
cessive ; (6) if a large sum is spent in speculation ; (c) if 
with a view to postponing bankruptcy he has made 
purchases in order to resell below current price ; {d) if 
after cessation of payment the debtor prefers one class 
of creditors to the general body of creditors. 

In English law fraudulent acts are thus defined in the 
Act of Bankruptcy : any alienation of property made 
with intent to delay, defraud or hinder creditors, is 
voidable. 

In French law creditors can dispute any settlement 
made in consequence of a decree for judicial separation 
or divorce between husband and wife, one of whom is a 
trader, if it does not comply with formalities of 4he 
Code of Civil Procedure ; in English law it is not 
allowed. 

If a ship at sea is sold by private agreement it will not 
prejudice the creditors of the vendor. The value re- 
ceived remains as a pledge to the said creditors who may 
impeach the sale on the ground of fraud. 

In French Law a pledge confers on a creditor a right 
to obtain payment out of the thing which forms the 
subject-matter thereof, by priority and in preference 
to other creclitorsL 

There must be a notarial document, or a document hi 
the form ■ of ■ a ■ private agreement ; duly.-' registered, ' setting'^ 
outThe'S-um due 'as ■ well as species '.and nature: of the' 

: things, ^pledged,, or an appended -^list: . of, ■;Their Equality, 
:'weight, ' measure. ../The.dra'wingap 'nfThe'-writtto 
":ment-'ancl"'' .'regiS'tratidhareaequired';in''ma®fcers--eKeeed,hig 
'■'15(1 franc'B""'in"valu,e'^''-.': 


Code,' Art.. 2073.'' 


mmGiid.':OodCi Art. ,1)1, ,a'nieu,iJ 
ccl by law of 23rd 
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Tkere is a Bill of Sale Act in English Law which 
resembles the French Law on the subject. The English 
Act requires re-registration every five years : not so in 
French Law. 


The right of lien mentioned cannot be given over 
incorporeal moveables, e.g., securities for debt, except 
by means of registered document drawn up by a notary, 
or else signed by the parties, and notice thereof must be 
given to the person liable on the security so given in 
pledge^ . Every pledge of a business must be inscribed 
in the public business of the registry of the Commercial 
Court of the place where the business is carried out, other- 
wise it is void as against third parties. The right of 
lien only exists over the pledge when the pledge has been 
placed and has remained in possession of a creditor or of 
a third person agreed upon by the parties 2 . The above 
rule of pledge does not apply to trade transactions, nor 
to authorised pawnbroking businesses which have special 
laws to regulate them 3. It was decided that a 
banker had no lien on goods transferred to his name 
at the custom house because pledging did not fall within 
the Code de Commerce, KSec. 93, and the formalities 
lequhed by Art. 2074 of the Civil Code had not been 
complied with. 


Bdgvwm—hi the law of Belgium conveyance can be 


set aside at the instance of creditors if it is done 


r 

with 


intent to defraud them. If alienation is made to botict 
fide purchaser for value, it cannot be set aside if he was 
no party to the fraud. Creditors can sue in their own 
name to set aside an alienation made with fraudulent 
intent. These matters are regulated by the Commercial 
Code of Belgium. Bankruptcy law is divided into (1 ) 
bankruptcy ; (2) insolvency ; (3) composition. Simpen- 
sion of payment applies to traders only. Arts. 437—439 
deal generally with bankruptcy. Every trader who 
stops paym^it giiid whose credit has become destroyed 


Oode, sec. 2075 ; 
Law 1st March, 1898* 

^Ibid, SQQ. 2076; Domat, 
Owit jto, Voi. L Bk. HI , 


Tit. 1, see. 1. 

'^Commercial Code, see. 93; 
Cass. 17th May, 1847. 
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is insolvent. All payments made, contracts entered 
into, and deeds and agreements signed by the insol- 
vent person, and all payments made to him are void as 
from the date of the order. The following are void : 

{a) All deeds of transfer of real or personal estate 
without consideration, such as charges of 
contracts subject to onerous conditions, if 
the vahie given by the insolvent person 
exceeds to an appreciable extent the value 
of that which he has received in exchange. 
The rights of the wife in case of husband’s 
insolvency is dealt with in Arts. 553 — 560 ; 
while secs. 577 — 578 deal with fraudulent 
bankruptcy. The result of insolvency is 
to render acts and deeds void and without 
effect so far as regards the debtor’s estate 
when they have been done or executed by the 
debtor after a period fixed by the Court, as 
that when stoppage of payment takes place 
or within 10 days preceding such period. 

ih) All deeds transferring real or personal property 
without valuable Consideration, as well as 
deeds, transactions or contracts of exchange 
or onerous contracts, if the value of that 
' which has been given by the insolvent 

person is appreciably above that which 
he has received in return are void. 

(c) All payments made whether in kind, by trans- 

fer, sale, composition or otherwise, for debts 
not due and for debts due , all payments 
made otherwise than in money or in com- 
mercial securities b 

(d) All deeds executed and payments made in de- 

fraud of creditors are void whatever their 
da.te 2. ’ ' - 

(c) Composition to avoid bankruptcy is govemed' 
by the Law of 29th June, 1887. ^ ^ ^ ^ ^ 

^^rts. 444, 445, 445, , 447, 44S. 



r)04 THE DOCTEIKE OF COHSIDEEATION. 

When money is advanced on the security of goods 
without delivery of possession, to the pledgee, a notarial 
d ocumen t must be required and registered . 

Italy . — In Italian law creditors have a right to set aside 
alienations made with intent to defraud them. Gifts 
made in consideration of future marriage whether by 
the future husband and wife between themselves or by 
others in favour of the future husband and wife, or of 
children to be born of them cannot be attacked b 

There is no cession of goods or abandonment by the 
debtor to Ms creditors of his whole property when he 
is unable to pay Ms debts. TMs is not necessary 
because the creditors have a right to take the goods. 

If the stock-in-trade is pledged, the assignment 
must be made in the presence of an officer of the court 
and registered. This is regulated by the Commercial 
Code of Italy. This provision resembles the English 
Bills of Sale Act, 1882, hut it does not enforce renewed 
registration every five years or limit the bill to an amount 
exceeding £30. 

Portugal.— In Portuguese Law creditors can set aside 
alienations made in defraud of their rights. The 
Bankruptcy Act enacts that every gratuitous alienation 
wMch the debtor makes before adjudication, but after - 
suspension of payment or within thirty days so as to 
prejudice the creators, is void. 

Spain.— Jn Spanish Law creditors have a right to set 
a.side alienations of property made with intent to defraud 
them H they can prove : (a) aMenation of real pro,^^ 
party made for value within a month previous to' 
declaration of bankruptcy ; (6) grant of dowry within 
one month or other alienation of the property without 
receiving value; (c) settlement on marriage or ac- 
knowledgment of capital made by a trader m 
of Ms wife i^thln six months preceding bankruptcy • 
tMs rule will not apply to the inherited property or 
property acquired beforehand by the spouse in whose 
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favour the hiisbarKl makes acknowledgment of dowry 
or capital ; (d) adniiasiori of receipt of money or effects 
of a loan made six months previous to the bankruptcy ; 
this iiiust 1)0 veri lied by notarial instrument, or if made 
b.y a notarial iiistriirnent by liooks of contractors ; (e ) 
mercantile contracts, obligations of the bankrupt 
which ai*e made within last ten days before 
banki'uptcy. 

’ ft 

livery gift or contract made within two years 
])receding l)aiikrii {itcy can be set aside by the creditors 
if they can show any pretence or suggestion of fraud. 

Idle folloiviiig triinsactions are declared fraudulent 
if they were made within, one montli preceding bank- 


(a) l^ransfer of iiiimoveable property made without 
value. 

(h) l)o\¥ries given to daughters out of private 
|)ro|>ertv. 

(c) Grants and transfers of inimoveable property 

in paytnent of debts not due at the date 
of declaration of bankruptcy. 

(d) Gifts made after the liabilities are in excess of 

assets as indicated by balance sheet. • 

' In Spanish Law bankruptcy is of three kinds : (a) 
fortuitous, (2) cud pable, (3) fraudulent 

All acts by virtue of which a debtor alienates pro- 
perty gratuitously is presiimed to be made in defraud 
of creditors. Alienations for value^ are presumed, to ; ' 
be iraiuhdiuit when they are made by persons/ against''' 
whom a judgment debt is due. ,, If the alienee -for. value., ^ 
'was 'privy 'to' the fraud, tlie 'transaction ean be.'set' ".'aside' , 
by the creditors within four' years. , 

. ' Pledges of goods, '';Withoiit\ deIivery^''of ;pbssesHion^^^ 
required to be effected by notarial iu«trto 
provi8ioIlTeBe:m.Hes%heSi^lsof■:Sale■■■Act,■188'2..v.,.■::^:,■■:',':.;^^ 

Oiher Stoics.— In the Argentine Eepublie alienaticm^ 
of moveable or immoveable assets, rights, rights of 



France. 


Belgium. 


Italy. 


Bortugal. 
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action granted gratuitously are void if the interests 
of creditors are affected, even though there is no 
fraud. Alienation made by the insolvent person after 
petition to the Court and from the date on which the 
tribunal fixes as the date of suspension of payment are 
absolute or relative as regards the estate. 

In Colombia, Uruguay, Costa Rica and Chili creditors 
have a right to impeach alienation? made gratuitousl v 
if their rights are defeated. 

In English law creditors can impeach an alienation 
made with intent to defraud, delay or hinder the credi- 
tors ^ . There is similar provision made in the laws of 
the States given above. There is an instruineiit 
resembling Bill of Sale in some of the countries. 

C.-DUTY TO DISCLOSE THE NATURE 

OF CAUSE. 

I. France^-^lxi French Law^ instruments are required 
ter be m writing when the subject-matter of contract 
exceeds the sum or value of 150 francs 2 . 


Belgium, -~-ln the Law of Belgium certain contracts 
must be reduced to writing when the subjeet-matter 
exceeds the sum of a fixed amount. 


Italy. In Italian law some contracts must be in 
writing. Italian Law adds to and modifies the rule 
of French law. The general limit which is required 
is 500 lires instead of 1503. Contract of Sale of 
immoveable property, leases for seven years, must be 
in writing and signed by the parties. This rule does 
not apply to commercial contracts. 


Portugal. In Portuguese Law disposition of immove 
ables the value of^which does not exceed 50,000 rei 
(280 francs or about £11) can be made by act under th, 
seal signed by the donor or another person for him i 


'13Eliz. 0.4 6,27 EIiz.c.l 
Giuil Code^ Arts 
1341-48 ; Sirey and Gilbert’s 
Oommentaty on French Civil 


Code, p. H5j Wright’s Amoae, 

Olvil Code, 21% 

^Italian Civil see 
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he cannot write and further by two witnesses who 
inust write their naines in full. Gifts of higher value 
can be made l)y p iililic act ^ . 

Spa/ln . — ^In Spanish law ; — (1) contracts which create, Spain, 
alter or extinguish, rights to iinmo veable propert^y ; and 
(2) leases of iinmoveable propert^y extending over 
six or more years when it is to prejudice the right to 
a third i)erson ; anil (3) marriage settlements must be 
reduced to writing setting forth the nature of the 
cause. 

Other States , — In the Argentine Republic there is no Other 
rule or statute corresp()n(liixg to the Statute of Frauds ; 

])ut certain transactions are req uired to be in writing and 
if writing is not used, tliey caimot be proved by parol 
evidence. M'ei'chxints are required to make entry of 
every iiiercantile traiisactioii. 


IL In French. 'La.w tlic idedge of property over 
150 francs in value must be in writing and regis- 


In the Law of Belgium every instruinent prepared by 
a notary must be coiiied in a register. Fledge of pro- 
perty niust be made in writing and registered 2 . Nota- 
rial deed of charges on property must contain full 
particula.i*s oi' the ti’ansactioii, including the value 
for that secui'ity. 

In Italian Ljiw if St(K;k: -in -trade l)e secured for loan 
of money the assigiuiicut must be inade before an officer 
of the Court and registered, setting out the statement 
of value given. 

In Portuguese^ Imw tliere is an instriiinent correspoiid" 
ing to a Bill of Sale. It must be executed before a 
notary^L' Mortgage of ships nrustbexegisteredj';:^^y ^ 

In Spaiiish Law pledges of moveables must be 
effected by a notarial instrument.. • 


»OmZ Code of Portugad, Art. 1. 


sec. 


® Commercial Code of 


■■‘Belgium Oommercial fJode, Portugal,- 
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111 the Argentine Eepublic there is an instrument 
resembling a Bih of Sale when any charge is created 
on goods or chattels. 

In Colombiaj Uruguay, Costa Rica and Chili, there 
:s an instrument resembling Bill of Sale. 

These countries have provision made for pledges 
of moveables ■without giving delivery of possession. 
There is a great resemblance between English Bills 
of Sale and instruments recognised in these Codes. 

III. In French Law compromise is required to be 
made in writing setting out the nature of the cause L 

In the Law of Belgium, Italy, Portugal, Spain, 
the Argentine Republic, Colombia, Uruguay, Costa 
Rica, and Chili no writing is required for a compromise. 
English law does not require a writing. It is a valid 
cause in ail countries. 

IV. In the law of France Bills of Exchange and 
prpmissory notes must be in writing setting forth the 
value on the face of the instrument. 

In the law of Belgium, Portugal and Spain the 
instrument must contain the statement of value on 
the face of it. 

In the law of the Argentine Republic, Colombia, 
Uruguay, Costa Eiea and Chili the absence of the state- ^ 
ment of cause in negotiable instrument is not any 
defence against a third person who becomes a holder 
of it in due course. 

V. In the law of France a mercantile guarantee 
must appear in VTiting ; otherwise it will be invalid. 

In the law of Belgium, Italy, Portugal and Spain 
the mercantile guarantee must appear in writing. 

In the law of the Argentine Republic, Colombia, 
Uruguay, Costa Rica and Chili all mercantile transac- 
tions, including mercaoitile guarantees, must be reduced 
to writing setting forth the nature of cause in the 
instrument. 

GM Oodoj seei 20^. 
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In English law the Mercantile Ainenclinent Act 
makes exception in cases of commercial contracts. 

VI. In the law of Portugal, the Argentine Republic, 
Colombia, Uruguay, Costa Rica and Chili, the mort- 
gage of ships must be registered, setting out the cause 
in the instrument. 

In English law there is a Merchant Shipping Act, 
1894, which enacts special provisions for transactions 
relating to the transfer of ships requirmg registration 
and valuable Consideration to be fully made in the 
instrument itself. 



CHAPTER XII, 


THE ENGLISH DOCTRINE OF CONSIDERATION 
COMPARED WITH THE DOCTRINE IN THE 
LAW OF CANADA (DOMINION LEGISLATION) 
LOWER CANADA, MALTA AND ST. LUCIA. 


The Conimon Law of the Province of Quebec, except 
in commercial matters, is the coutume de Paris, the 
Common Law of the other provinces, as well as of Quebec 
in commercial matters, is the Common Law of England. 
The Common Law of England was introduced into 
several i^rovuices as follows : — 

(1) Quebec on the first settlement of the country 
by the French in 1608. 

(2) Ontario by the first act of the Legislature of Upper 
Cailada (now Ontario) in 1792. 

(3) Kova Scotia was ceded by France in 1713 ; 
it was regarded as a colony by settlement. The law 
of England ^yas &st extended as part of the personal 
law of the first English settlers. 

(4) New Brunswick was separated from Nova Scotia 
hi 1784. 

(5) Prince Edw^ard Island was separated from Nova 
Scotia in 1770. 

(6) North-West Territories received Charter of 
Hudson’s Bay Company in 1670. 

(7) Manitoba. 

(8) West Colombia received the Common Law of 
England on the first settlement by the English. 

The Statutory law of Canada consists of imperial 
statutes ext^dmg to Canada. French Civil Law 
prevaUs in Quebec. 'There is a Civil Code for Quebec. 
The law of Lower Canada (Quebec) in civil matters 
has modified the coutume de Paris by means of provin- 
cial statutes or by introducing a part of the law of 
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England. There is a Civil Code which came into force 
from Lst August, 1866 ; the Code of Civil Procedure 
was introduced in 1867 ; a revised Code of Civil Pro- 
cedure was passed in 1897 C 

By the Quebec Act of 1774 it is provided that in civil 
matters the old law shall still apply. Hence the French 
Doctrine of Cause is retained. 

The rules of the"*Common Law of England, including 
the Law of Merchant, save in so f ar as they are incon- 
sistent with the express provisions of this Act apply 
to Bills of Exchange, promissory notes and chec£ues2. 

In 1785 it \vas enacted by statute that in commercial 
matters the English rules of evidence should be allowed. 

CONSOLIDATED STATUTES FOR LOWER 

CANADA. 

Loiaer Canada . — The Civil Code came into force in Lower 
1866 and is based on French Law’. Canada. 

Whereas the laws of Lower Canada in civil matters 
are mainly those w’hich at the time of the cession of 
the country to the British Crown w’ere in force in that 
part of France then governed by the custom of Paris 
modified by provincial statutes or by the iiitroduction 
of portions of the law" of England m peculiar cases 

The requisites of a validity contract are : — (1) that 
the parties are legally callable of contracting ; (2) 
their consent must be legally given ; (3) something 
must form the object of the contract ; and (4) there 
must be a lawful cause or consideration This is 
taken from the French Civil Code. 

Malta . — The Common Law" of Malta is still that Malta, 
which was in force wLen it became a British possession. 

jV.R.— In the Civil Code of Lower Canada the word cause 
or consideration is used. ^ 

^ Journal of GompuraUve «i^e Civil Code o 

Legislation, 325. Canada. 

^Revised Statutes of '^Oode Art, 984. 

Canada, 1900. . 
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It is based on Roman Law, Common Law% Feudal Law 
and Custom. The Grand Masters of the Order of St. 
John of Jerusalem codified the law. Rohan is the 
most important Code (T784). Gara v. Ciaular, 1887, 
L.R. 12 A.C. 557 ; Ordinances Ko. 7 of 1868 and 
Ordinance No. 1 of 1873 are a reproduction wdth 
modifications of the Italian Civil Codes ^ . 

A consolidation, ordinance, No. VJI of 1868, enacts 
that a contract is an agreement or an accord between 
two or more persons by which an obligation is con- 
stituted, regulated or dissolved ^ . 

The requisites of a contract are the capacity of the 
parties to contract; consent of the party who binds 
himself ; a certain object which forms the matter of 
the contract; a lawful cause for obligation ^ . This 
section is taken verbatim from the French Civil Code. 

St. Luciai St. Lucia . — English law prevails where the Codes 
are silent. The Statute law consists of Ordinances 
and a Civil Code. The statutes of the United Kingdom 
do not operate in the Colony. Some Orders in Council 
have been adopted by the legislature. The Doctrine 
of Cause applies. The Civil Code of St. Lucia was 
passed in 1879, and is based on the Civil Code of Quebec. 
The English language is used in the Courts since 1842. 

A contract to be valid must have a subject and a 
lawful cause or consideration. The parties to it must 
be legally capable and their consent legally given. 

' - ^ OF CAUSE IN THE LAW OF 

■ "CONTRACT. ■ 

RBLl L— “A Cause is required in order to make 
every contract binding between the parties to it. 

It is essential to an obligation that it should have a 
^ from which it arises, the persons between 

whom it exis^ a»d as object 4 . 

^Burge, Tol. I, ®See.^66S* 

■ p*,, 327* Civil GoJ© ' 'Of. Lower 

-Sec. 663. Canada, Art 982. 


r 
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A contract without a consideration is of no effect ; 
it does not matter if it is not expressed or incorrectly 
expressed in the writing which is evidence of the con- 
tract ^ . 


In Malta an obligation, without a cause can have 
no effect‘d. 

% 

In St, Lucia a contract without a cause or consi- 


The French law is reproduced in these British Colo- 
nies. Tile Fngiish Doctrine of Consideration is not 


III 1 jower ( lariada a Bill of Jilxchange is defined as a 
written ortlei.’ i)y one |)ei’son to another for the pay- 
ment of nioiiey absolutely and at ail events 4. It is 
essential that a Bill of Exchange should be in writing 
and contain tlie signature or iianie of the drawer ; 
that it be for the payment of a specific sum of money 
only ; that it be payable at ail events without any 
condition. 


The Consolidated Statutes of Canada, 19065, deal 
with consideration in bills and notes. Art. 2285 
enacts that wlien a l)i!l contains the words ‘ value 
received/ value for the aniount of it is presumed to 
have been l•eceived on the bill and upon the indorse- 
hnents thereon. The omission of these words does 
not render the bill invalid. 


In Malta, Ordinance No. 13 of 1857, Tit. VIII, 


deals with negotialile iiLstriiments, 

In St. Lucia, Ordinance No.,, II of 1893, and No. 8 
of 1907, deal with negotiable instruments. W 
a bill contains the words ‘ value received,! value for 
the .amount, ..it is presumed to/ have .been received ,. on 
the Mil and, endorsemcnt^ihereon:;■ emission::' , of 

words doesvnot render ,thebil,Iinvalid,'5;',.: .; 

In ■ these colouies'fhe statutes\are;based:w 
Bills of Exchange Act. The 


^Seo. 693 



»Oh. 119, secs. 10,19 
sBeo. 2150. " 


Bills and 
Notes. 
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m 

deration is not valid. The bill must be in writing and 
contain signatures. 

EULE n, — Cause is not restricted to any benefit which 
the promisor should derive, or loss or detriment 
which the promisee should incur by relying on 
the promise. 

In Lo'wer Canada, Malta and St. Lucia, cause is 
interpreted in the light of French decisions and is quite 
distinct from consideration in English Law. As a gene- 
ral rule none but the parties to the contract can en- 
force it. 

RULE m.— In Lower Canada contracts have effects 
only between the contracting parties ; they can- 
not affect third persons ^ . 

Exceptions : 

(1) A person cannot by a contract in his own name 
bind anyone but himself and his heirs and legal re- 
pi;esentatives ; but he may contract in his own name 
that another shall perform an obligation and in this 
case he is liable in damages if such obligation be not 
performed by the person indicated 2 . 

(2) A party in like manner may stipulate for the 
benefit of a third person when such is the condition 
of a contract which he makes for himself or of a giffi 
which he makes to another ; and he who makes the 
stipulation cannot revoke it, if the third person has 
signified his assent to it , 

A person is deemed to have stipulated for himseh, 
his heirs and legal representatives, unless the contrary 
is expressed or results from the nature of the con- 
tract‘d. 

(3) Creditors may exercise the rights and actions 
of their debtor when to then prejudice he refuses or 
neglects to do so * with the exce|)tion of those rights 
which are esfclu^vely attached to the person ^ . 

^ Sec 1023. '^Sec.1030. 

^Seo. 1028, ^Sec,1031. 

®Sec. 102a 
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MoMa . — In the law of Malta no one can bind himself Malta 
or stipulate in his own name except by himself. The 
excexDtions are : — 

(1) A person can bind himself in favour of another 
by providing that something should be done by a third 
person. Such promise gives only a right to indemnity 
against the party wdio has bound himself or who has 
promised ratification if the third party refuses to per- 
form the obligation. 

(2) Any ]3®^®on may stipulate for the advantage' 
of a third person when he constitutes the mode or 
condition of a stipulation made in his own favour or 
of a donation or grant made to others. The party who 
has made such a stipulation cannot revoke it if the 
thnd xoarty has declared that he is willing to avail 
himself of it ^ . 

St, Lucia. — In the law of St. Lucia contracts have St Lueia. 
effect onlv between the contracting parties. They 
cannot affect third parties except in the following 
cases : — 

(1) K person contracts in his own name that another 
shall perform an obligation and in this case he is liable 
hi damages if such obligation be not performed by that 

'.per son 2. A person is deemed to have contracted for 
himself, his hens and legal representatives unless the 
contrary is expressed or results from the nature of the 
contract ^ . 

(2) A party in like manner may stipulate for the 
benefit of a third person when such benefit is the 
condition of a contract which he makes for himself 
or of a gift which he makes to another ; and he who 
makes the stipulation camiot revoke it, if the third 
person has signified assent 4* 

(3) Creditors may exercise any r^h^ which are 
not exclusively attached to the person of the debtor 

’Malta, See. 705, 706. • ’See. 963. : . 

°St. Lueia, Sec. 961. ’See. 962- . , . 



* " 

Lower 

Canada. 

■W 
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when they are prejudiced by Ms neglect or he has 
refused to exercise them ^ . 


In English law the rule is that no stranger to the 
contract can enforce it. In order that a third person 
may enforce it directly against the other there must 
be trust or agency. In these colonies the cases in which 
a third person not a party to the contract can enforce 
it are specially provided. This rul§ is taken from the 
French Civil Code. 

ETOE ly.— An act or forbearance constituting a cause 
must be of some value. A contract can be set 
aside on the ground of inadequacy of cause or 
consideration. 

Lower Ganddci ; — -In Lower Canada persons of full age 
are not entitled to relief from their contracts for cau>se 
of lesion only 2. 

Si, Luma . — ^In St. Lucia inadec|uac3^ se is no 
ground to set aside a contract. 

m 

Malta . — In Malta the rule of lesion applies to 
contracts and the inadequacy of value is a ground to 
set it aside^. 


A contract of sale may be in whole or in part dissolv- 
M by the exercise of the right of re and may be 
rescinded by reason of lesion. The sale of moveable 

property can be rescinded on account of lesion at the 
instance of the party suffering 4 . 

The seller can set it aside if the agreed price be less 
than half of the just value which the immoveable sold 
had at the time when the contract was made. There 
is lesion for the piirehaser if the just value of immove- 
able purchased at the time of purchase was less than 
a moiety of the price agreed. The seUer has the choice 
of taking back the thing and restoring the price or of 
keeping the price and restoring the excess to the pur- 


^ImferGanadaG 


®Seef 920. 

sees, 1206 ^ 1209 ^ 
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Lower Ganacla and St. Lucia have departed from the Laesio 
rule of Roman law about laesio enormis ; inadequacy 
of value is not a valid ground to set aside the 

contract of sale. Malta still has that rule derived 
from Roman law and taken from the Rrench Civil Code. 


In English law inadequacy of value is not a valid 
p:round to set aside a contract. But if there is fraud 

o 

or underhand dealing along with the low price the coii- 
tract will be set aside. 


rule V — The cause oi obligation must be lawM 
and not opposed to public policy. 


In Lower Canada a contract with an unlawful Cause Lower 


or Consideration has no effects 


Canada. 


A Cause is lawful when it is prohibited by law or is 

contrary to good morals or public orders. 

There is no right of action for the recovery of money 
or any other thing claimed under a gaming contract 
or bet. But if the thing or money has been paid by 
the losing party, he cannot recover it, unless frdud 
he proved. The above rule does not apply to exercises 
for promoting skill in the use of arms, horses, foot races 

and other games which require bodily activity 3 . 

The law will not enforce contracts based on immoral Taint of 
consideration. In Bruneau v. Labiberto'*, the 
was discussed whether a contract of insurance upon tion. 
the furniture of a house of ill fame is one which the 
Court will enforce or not. Andrew J. held : “ We have 
adeoision of our Courts reported in 25 LoMJer 

m Garish «. Duval, decided by Bruneau^^^ ^ ^ 

J., that a lease of such promises is void and will not ; 
be enforced by the Court. And this is in conformity 
with the law and. jurisprudence of England and France 

and of the United States.” ■ 


J^Sec. 010 see. 
OpligMioMt 

bomat’s Civil Liv. L 




' ^ 10 Bapp^ 



% 










518 


THE DOCTRINE OF CONSIDERATION. 


Malta. 

* 


Malta . — In Malta an obligation with an unlawful 
cause can have no effect. The cause is unlawful when 

law and when it is contraiy to 
morals or to public order ' . 


St. L'lieia. 


If tli 0 tiling for wiiicii sometiiiiig lias been proniiseci 
is iiiilawfiil on the pai’t of the person stipulating, what 
has been given for the performance of the contract 
may be recovered - , The law does not grant any action 
for a debt at play or for the payment of a wager, ' Action 
is not allowed : (1) for the recovery of sums of money 

\ ai! ly person who knew that it was to be employed 
in any game 3; (2) for the recovery of sums lent by a 
person interested in the game for the payment of a 
debt at such game. Excej)tion is made in favour of 
games tending to promote skill in the use of arms and 
races intended to increase dexterity and agility of 
body. The Court may reduce the amount when the 
sum appears to be excessive 4 . Any pa^mient for a 
lottery made within the island of Malta or elsewhere 
may be recovered from the person into whose hands 
the payment was made. 

St. Lucia . — In St. Lucia contract with an unlawful 
cause is void“. The cause is unlawful when it is 
prohibited by law or is contrary to good morals or 
public order ® . 

There is no right of action for the recovery of money 
or any other thing claimed under a ganung contract 
or a bet. But if money or anytliing has been paid 
b^ the losing party, he cannot recover it, unless fraud 
be proved. Exception is made in favour of a contri- 
bution towards any prize or sum of money to be award- 
ed to the winner of any exercise promoting skill in the 
use of arms or of any horse or foot race, and any other 
lawful game which requires bodily activity or address- 
A note or biU of exchange which is illegafas a gaming 
contract or bet i^ void as between the original parties 


'See. 696. 
-Sec. 697. 
’Sec. 1473, 
“Sec. 1474 


’Cavfi Code of St. Lucia 
see. 923. 

®Sec, 924. 



Tin-- :do(:itr:in:e in engi-ish and colonial law. 519 


but; is va,li(j la tlie liaii(is oi; any ])ersoii to wlioiii it lias 
been ti’iinsi’enHid foi* va-iue witli'out notice of illegal 
c(>nEi(lerat'i(:'n.i,. (Secs. ,1.,822 — 1824 are taken verbatim 
from tile 1^'i’eiicli ( 'ivil ( b>de ;ind the ('ivii Code of Lower 
Iliad a.) 

RULE 'VI. — The word cause includes a motive and a 
desire to return a benefit already rendered, A 
promise is a valid cause. 

In Ijow or ( Viaada, Malta and St. Ijiicia cause includes 
inot-i ve. 

In Kngiish law motive is not the same thing UkS con- 
sideration. 4'he I’ule is based on Fi'enehj not on Eng- 
lish law, 

RULE VII.- An obligation can be extinguished by 

means of payment or release of right. 

MjiUii- hi 'Malln i!' tln^ law-suit to whlcli th,e parties Malta. 

wisli to \n\i> an end has for its olijeet immoveable 
|)roj)ei’t>y , ilu‘ livii.fisaiC'iiiiii is null it it be not made by 
a juiJiiic act. i\l)iiiid(>iii)i(ait of a- right or clainij if 
bona (ide. tainsfitutcs a valid cause C 


Tlie |)eciilia.i* rule of English law that a smaller sum 
eai'inot a, salJsfacdJou for a iai’gc.r amount does not 


> illW 


obtain in tlie law of (krmn'la^, Miilta and St. Lucia : 
if tile pa-\'riu‘id' is iicc*c|rli*d in lieu of obligatioiij the 
cause is extiiigii,isl'U'5(l ; and tlie consent of the creditor 
is quite tuiougli icj satisfy the rei|'ui:rements of law. 

EXILE vm.- - Parties can put an end to a dispute by 
means o£ a compromise. 

m. ii<cwt.--Iii .St^ :i.uc!iii the abandonment of a right St. Lucia. 

or foi’hoarU'iiee oi exereise oi right is a good cause. 

In Lo wer ('iinada iind St. Inic-ia such a contract of Lower 
eoiui.iromi.se is required to be in writing. (In this ®'V 
respect Ifreiieh la-w i.s reproduced in (Janiwla.) In the 
law of Malta eouipromise is a ctmtwict'.by which the Malta, 
parties put an end to a law suit commenced or about 
to comnienee^* 


eon 


See. 1478, 
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BULE IX. Moral Consideration is regarded as a valid 
Cause. 

It does 'not matter if it is past. 

In the law of Lower Canada, Malta and St. Lucia 

e word cause includes any moral ground for the 

promise of the parties. 

RULE X, Community of goods prevails among the 
spouses in the absence of the ante-nuptial contract 
to the contrary; a promise made to give something 
m pursuance of a contemplated marriage is 

Dincling'. 

\T Lrench law. In the law of 

Malta there is no community of property between 

msband and wde. This rule is expressly abrogated 

■ ® ^t. Lucia; there is community 

of goods between spouses in certain kinds of property 

(siMWor '' stipulation to the contrary 


RDIE XI There is no instrument in the nature 
St. InZ. “ 

^Contracts are divided hito verbal and written. There 
pievails the peculiar system of notaries • the EnMish 
system of registration is introduced by legislation. 

policy of England tile law of Old Ei^ce was annw*”! 
to precad i„ Wt Canada. But soZ 

quest of Cauada, the Common Law of EnelZd wm 
aubstituted f„ that of Etanoe * . The old F^Zh Z 

1 11 mid substance to the needs flict -.-h t ^ ^ ^ 

feudal land tenu.es iin.ZS froZ ^ ^ 

lished by fbh. r-a «om France were abo- 

till tlar ^ <^anadian legislature. The GSyil law 

fu then testufg „ tl,, CWlutm * Pa™. „.ZZd^Z 


„ of me A'ooietff of 

"°”^0raHve Zetiidaiiani Vol 
II, P. 233, No. 2 ( 


‘Quefceo Act, 1803, c. 83 

see.H.' . ■ re. t c 
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partly on the model of the Code Napoleon, partly in 
conformity with English law ; local government rests 
on colonial legislation and not on Erench law.” 

The Quebec Code of Civil Procedure, 1897, does not 
resemble the Erench Code of Civil Procedure. It is 
based on the Civil Procedure Code of Louisiana. The 
law of proof in civil matters is still Erench L ‘'Our 
system, if system il may be called,” write the Commis- 
sioners, “ has been borrowed without much discrimina- 
tion partly from Erance and ]Dartly from England ; it 
has grown up by a sort of tacit usage and recognition 
without ail}’ orderly design or arrangement and has 
not yet received any well defined or symmetrical form 
from the decisions of our courts.” 

B.— THE DOCTRINE OE CAUSE AS IT AEEECTS 
THE LAWOE PROPERTY AND 
CONVEYANCING. 

RULE I.— The presence or absence oi a cause affects 
the legal nature of the transaction. 

Loiver Canada . — In Lower Canada gift inter vivos is Lower 
an act by which the donor divests himself by gratuitous 
title of the o%vnership of a thing in favour of he 
(Sionee whose acceptance is requisite and renders the 
' contract perfect. Acceptance makes it irrevocable 2 , 

It is essential to a gift that the donor should actually 
divest himseh of his ownership in the thing given (sec. 

777). Acceptance ma^T- be subsequent to the deed of 
gift, but it must be made during the life-time of the 
donor and while he is still capable of giving (sec. 791). 

A universal donee inter vivos of the present property 
is personally liable for all debts due by the donor at 
the time of the gift (sec. 797). 

GUt inter vivos of any property must be registered 
in order to prevail against third parties (sec. 806). Gifts 
of moveables,whether universal orpartioular, areexempt 
from registration vthen delivery is made to the donee 

^Burge’s Colonictt and ^ Civil Code of Lower 

Foreign Law, Vol. I, p- 229. Cenada, ^c, 755, 
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f 


Malta, 


St« Lucia. 


(see. 808). A gift can be revoked on several grounds 
(secs. 811, 812). This rule is based on Koman law as 
accepted in the French .Civil Code. 


Sale is a contract by which one person gives a thing 
to another for a price of money which the latter obliges 
himself to pay for it. It is perfected by consent alone 
{sec. 14*2). The law of sale is based^on English law of 
the Sale of Goods Act, 1893. 

There is no idea of trust in the English sense of the 
term and the distinction between legal and eq^uitable 
estate is not to be found in Canadian law based on the 

Freiieh .Civil Code, but is gradually introduced from 
Eii:ariish law. 

Mcdki, In the law , of Ma.lt.a gift is a contract by 
W’hieh the donor irrevocably and gratiiitoiislj^ transfers 
a th.ing to the donee who accepts it. A gift in which 
the donor reserves to himself the power of revoking or 
alteiing the donation itself is null. There can be no 
donation mortis cmisa (sec. 1497). _A gift is void unless 
it is made by a, public act. A gift is not complete unless 
it is accepted by the donee himself (secs. ,1512-1513). 
Ulutiial giftfcof money or other moveable .corporal things 
01 titles pa\ able to bearer . when the sum is moderates 
having regard to condition of persons and other circum- 
stances, are excepted ^ . Gifts can be set aside by the 
donor if the donee is guilty of gross ingratitude (sec. 
1548). This right to revoke is personal to the donor 
aga.inst thexloiieeliimself and must be exercised' within 
one year. 


i/Mcia.,— In the law of St, Lucia ght mter mVos is 
an act hy which the donor cli vests liimself by 
gratuitous title of the OTOership of a thing in favour 
of the donee whose acceptance is requisite and 
renders the contract perfect. Acceptance makes it 
irreTOcahle, saving the cases provided by law or 
a valid resolutive condition 2. ^Deeds containmg 


^Consolidated Ordinances 

of Malta, sec,. 1512 , ' - 




see. 696 , 


of St, Lueia^ 
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o-ifts inter vivos must be under pain of nullity executed 
ill notarial form. Gifts of property accompanied by 
delivery may be made and accepted by private 
writings or verbal agreements (sec. 717). The dono^* 
must divest liimself of the ownership of the thing given 
and the donee must accept the thing, except when the 
donee is an iinborn child. To affect the rights of third 
parties in the case of moveables either delivery must be 
made or in the case of irnmoveables the deed of gift must 
be registered (sec. 736). ■ A universal donee inter vivos 
of present property is liable for all debts due at the time 
of the gift (sec. 738). 

In St. Lucia a gift inter vivos is void if it is inade in 
conteiriplatioii of death when the donor wars ill There 
-cannot lie niortis (X(msci (sec. 703). 

Gifts mter vivos are liable to be revoked : (1) on the 
ground of ingrcititude on the part of the donee ; or (2) 
subsequent birth of a child to the donor unless there is a 
condition to the contrary ; (3) refusal to maintain the 
donor, having regard to the nature of the gift and the 
circu instances of the parties, lie vocation, must be made 
within a year from the time the o;ffence is committed. 

This right to revoke is personal to the donor against 
the donee himself* 

In Liiglish law a gift cannot be revolved on any of the 
grounds mentioned above ; the acceptance of the gift 
is presumed till the contrary is Iniown. 

There is no law of trust in Lower Canada, Malta or 
St. Lucia as it exists in English law ; if a gift is incomk 
plete, it cannot be treated as a trust. 

RULE Il—Conveyance though perfected can be set 
aside for want of cause. 

Lower Ocmada^bi the law of Lower Canada creditors Loww^ 
have a right to avoid contracts ancl payineiits inade 
to defraud therm . • 

Creditors may in their own name impeach the acts of 

iLeir debtors in defraud of their 

alienation was made with intent to defraud them i a 





Sfc* Liida. 
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gratuitous contract is deemed to be made with intent to 
defraud if the debtor be insolvent at the time of making 
it ; an onerous contract made by an insolvent debtor 
with a person who knows him to be insolvent is deemed 
to be made with intent to defraud, (secs. 1032—1036). 

Under the Insolvency Actj 1864, provision is made 
concerning presumption of fraud and nullity of acts done 
in contemplation of insolvency. 

An onerous contract made with intent to defraud on 
the part of the debtor, but in good faith on the part of 
the person vith whom he contracts, is not voidable ; 
saving the special provisions applicable in cases of 
insolvepe\ of traders (sec. 1038). I^o contract of pay- 
ment^ can be avoided by reason of anything contained 
in this section at the suit of any individual creditor, 
unless such suit is brought withm one year from the 

time of his obtaming knowledge thereof (sec. 1040). 

Malta. In the law of Malta creditors whose rights are 
affected can impeach alienations made with intent to 
defraud. If such acts are under an onerous title, the 
creditors must prove that there was fraud on the part of 
both contracting parties ; if they are under gratuitous 
title it is sufficient to prove that there was fraud on the 

part of the debtor. This rule corresponds to the 
Statutes of Elizabeth. 

Ordinance ITo. XIV, of 1897, deals with registration 
of certain privOeges and hypothecations. This ordin- 
ance resembles the English Bffls of Sale Act. 

Ill law of St. Lucia creditors can impeach the frau- 

clxilent aet of debtors. 


^ A contract cannot be avoided unless it is made by 
debtor with intent to defraud and wiU have the effect 

of injurmg the creditor. 


^ A ^atuitous contract is deemed to be made with inten 
to defraud L* the dgbtor be insolvent at the time o 
m^ig It ^ an onerous contract made by an insoiven 

debtor witb a person wEo knows to be^^ 
licemed to be made with intent to de^^^aj 
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An onerous contract made with intent to defraud on 
the ]oart of the debtor, but in good faith on the part of 
the person with whom he contracts, is not voidable 
saving provisions apiDlicable in cases of bankruptcy. 
The person who receives payment or property knowing 
the owner to be insolvent will be compelled to restore 
to the creditors what he has received. All contracts 
without consideration or with a merely nominal con- 
sideration, made hy a trader, who afterwards becomes 
bankrupt, with any person within three months next 
preceding the assignment or petition for adjudication 
of bankruptcy, and all contracts by which creditors are 
mjured or delayed made by a trader unable to meet his 
engagements and afterwards becoming a bankrupt, with 
a person knowing such inability or having probable cause 
for believing such inability to exist, or after such dis- 
ability is public and notorious, are presumed to be made 
with intent to defraud creditors and may be avoided by 
the Court (sec. 471). A contract for consideration by 
which the creditors are injured or delayed, made loj a 
trader unable to meet his engagements, with a person 
ignorant of such inability , maybe set aside by the Court 
upon such terms as to protection from actual loss or 
liability by reason of such contract as the Court 
may order (sec. 2572), 

In English law, 13 Eliz. c. 5 : 27 Eliz. c. 4 deal with 
the subject. The Banlmiptcy Act (sec. 47) avoids 
acts done with intent to defraud, delay or hinder 
creditors. 

There is no enactment similar to the English Bills of 
Sale Act. Gifts made by an insolvent person, within 
three months previous to assignment or petition for 
adjudication, may be set aside and the subject of the gift 
or its value recovered from the donee by order of the 
■ ''Eourt (sec.'.2476).';.,7. 

In English law, 13 EHz 

creditors the right»to impeach fraudulent Gonveyances 
if they are delayed, defrauded or hindered 
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ercise of their rights by their debtors. Similar legisla- 
tion has been introduced into Lower Canada, Malta and 
St. Lucia. 


a— OBLIGATION TO DISCLOSE NATUEE OF 
CAUSE OE CONSIDEEATION. 


I. There are ordinances corresponding to the English 
Statute of Frauds which require certain documents to be 
reduced to writing in Lower Canada, Malta and St. 
Lucia. 

IL The transfer of ships must be made according 
to the Merchant Shi|)ping Act of Imperial Parliament, 
the Merchant Shipping Act 1854, and Amending Acts. 

III. There are special acts relating to Pawnbrokers. ^ 
Also ill St. Lucia such provision is made. 

I\ . In order to create a pledge of moveables posses- 
sion must be delivered in Lower Canada ; but in Malta 
there is an Ordinance No. XIY of 1897, by which pledges 
and hypothecations must be registered. In St. Lucia 
there is no provision made in this matter. The English 
Bills of Sale Act is adopted in Malta only. 

V. Lord Tenderteivs Act (sec. 17) which enacts 
that a mercantile guarantee need not be in writing*, is 
adopted in the law of Lower Canada. 


THE DOCTEINE OF CAUSE OBTAINS IN THE 
FOLLOWING BEITISH POSSESSIONS. 

Channel Lshmds.-— The Common Law of the Channel 
islands is based on the customary law of N^ormandy as it 
existed m the time of Hing John. The French doctrine 
of cause prevails. The English law is o>raduallv 
superseciixig French law. ^ 

. Cuemsey.^-^ customs of Normandy are very 
strictly observed and procedure and practice are very 
crude. Property law is feudal. Aldersey and Sark 

are linked vith Guernsey. Here the French law of 
cause prevails/ 


^Consolidated Statutes of 
Canada, ch. 54. 


B erry , History of Guernsey x 
Tupper, History of Guernsey, 
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Jersey .—The principal sonrces of law, wiitesBiirge,2 Jersey 
are customary law charters, orders of the So vereign m 
Council, ordinances of the local legislature, and some 
statutes of the realm. The customary law is often cited 
under the name BoviUe. 

The passing of a contract in Jersey is tantamount to 
execution of a deed in England to transfer real property . 
in others it is similar to executmg a deed of mortgage ; 
a contract is the means of conveying the mortgage to 
a third person. Contracts are vritten on parchment by 
special officers, and instead of being signed, sealed and 
delivered by the parties thereto, the parties present 
themselves before the Court consistmg of a bailiff and 
two jurats who admmister to them an oath that they 
shall abide by the condition contained in the parchment. 

The bailiff and jurat sign the same as a record ; the 
signature of parties is not required as in England. The 
contract is an act of the Court testifying to the parties 
having given their free consent to the terms and con- 
ditions. After the baihff and jurats have signed the 
parchment, it is copied in the Public Register. 

When any immoveable property is to be transferred, 
the |)arties must go before a bailiff and two jurats* 

* The creditors can ojppose such an alienation if the 
property was secured to satisfy their debt. Moveable 
property may be conve^^ed or mortgaged by delivery 
or before a bailiff and two jurats. If moveable pro- 
perty is not conveyed, it will be deemed fraudulent 
against third parties. 

In La Cloche v. La Cloches it was held that Terrien 
was the best evidence of the old customs of E'ormandy 
and the Channel Islands before the separation of 
mandy from the English Grown. 

Ledsr T8me% I. Ill, IV, 
1771—1899. 

^ Colonial and Foreign Law. 
Vol.l,p.iai, 

» 1870 L. E. 3 p. C. 136. 


^The Lawsy Customs and. 
Privileges of the Island of 
Jersey) hy Abraham J ones, 
1839 ; Jeresey Eecueil des 
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In Palli V. Godfrey 1 it was held that the customs of 
Orleans and Paris are not in force m Jersey. 


Til© ibiaiKi of I^Iauritiiis W9)S occupiGcl Ibv tsliG Toi'tU" 
gucsG, tiiG Dutcli and tli© Trciicb.. ^ Tlic PortuguosG, ^ 
says Burge, 3 ' have left no trace of their occupation on 
the lavs of the island. It was ceded to England hy 
Capitulation in 1810.^ By this capitulation (Art. 8) 
it was expressly agreed to preserve* to the inhabitants 
their laws, religion and customs. Among the laws 
so preserved were the French Civil Code, the Code of 
Civil Procedure and the Code of Commerce. English 
is the language of the Court since 1847. 


There is no Common law, in the sense that there is 
no unvTitten law in the Colony. By the Treaty of Paris, 

l^Innrifms nnd its dependencies ivere ceded fo 
England by France. French law was preserved and 
gradually modified on certain points by subsequent 
legislation derived from French and English sources. 
The Common law of England has been applied in trial 
by jury and in matters of evidence in all points not 
provided by the local law. 

The Supreme Court of Mauritius is a Court of equitv 
and is invested with the powers, authorities and juris- 
diction possessed and exercised by writ of Queen’s 

Bench. The Common law of England is applied in 
msmycases. 

The Statutory Law of the colony consists of the 
French Civil Code, the French Code of Civil Procedure 
and the French Code of Commerce as it stood in 1810- 
all these laws are modified 1 ’ 


ye Doctrine of Cause prevails in Mauritius and the 
i*ules 8;re the ssjUie as in French law. 


^ 1888, 14 A C., p. 76: 

® Commmtary cQi 
OiwI Law, hy Wright,'"; E' 
Blackwood, contains refer- 
eno©i to the Mauritius and 
Seychelles Ordmances. 

® C/olonIcjl Jj(mf rol. I 


199 - 207 : 

by F. J. Piggot, 1905 ,* Jour- 
nal of-Gomparative Legisla- 
tion, 1900, Vol. II, 

Series, 506-513. 
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The Bankruptcy Ordinance, No. 23 of 1887, is based 
on the Bnglish law of Bankruptcy c&ssio bonoTum is * 
still recognised ; also Ordinance No. 23 of 1866 ; Ordi- 
nance No. 14 of 1864 ; Pawnbrokers’ Ordinance No. 

22, of 1872, No. 32 of 1897. 

The Negotiable In.stru)nent Ordinance No. 30 of 
1855 is contained in an. edition of laws, 1905. 

Mauritius Ordinance No. 12, of 1871, Art. 8, enacts 
that persons holding dock warrants for delivery of 
goods shall be deemed to be true owners of goods 
described therein and can give a valid title to goods 
in that warrant by contract of sale. Ordinance No. 

15, of 1894, Arts 1, 2, 4, deals with reputed ownership 
of goods pledged when the holder has possession of 
them in his stores or vessels or a warehouse i . 

The Contract of pledge 2 , when the pledge has been 
given by a trader or by a person who is not a trader in 
a transaction of a commercial nature, rnay be proved 
by writing or in any manner provided by the Code 
of Commerce, Art. 109. 

The Seychelles. — The Seychelle Islands were The Sey- 
captured by the British in 1815. The Code Civil, the ohelles.“ 

• Code of Civil Procedure and the Code of Commerce, 
which were in force in Mauritius, became the law of 
this Island. In this Island the Codes of Napoleon 
prevail as law, French authorities are freely cited in 
these courts. In 3Ist August, 1903, Letters Patent 
were issued declaring the Seychelle Islands a colony. 

The following laws of Mauritius are applied to this 
colony : the Fxindamental Law, Mauritius Ordinance 
of 1853 ; anaending provisions of the Mauritius^ ^0^ 
nance No; 14, of 1864 ; Mauritius Ordinance No^.^ 
of 1866, dealing with negotiable seoudtiesv 

'Bankruptcy Law, by New- ® JJewed ■ £ 0 / S^dheil- 

ton George. ^ Zes, by P. A. He^^ 

'Commeroial Pledges, No. pub. 1904, 

10, of 1871.;" 

67 : C ■ 
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Trinidad and Tobago . — The sources of the law 
are both Spanish and English. Trinidad was acquired 
by conquest in 1802 ; Tobago was given in 1814 by the 
Treaty of Paris. They became one colony by Poyal 
Order in Council in 1888. The French historian, M. 
Piere Gustav Louis Borde, referring to the Articles of 
Capitulation of Trinidad on February 18th, 1797, be- 
tween the Spanish governor and Genpral Sir Ralph Aber- 
cromby, says there is no stipulation to retain Spanish 
law. When Trinidad became a British possessicn 
in 1797, the common law of the colony was Spanish . 


The Mercantile Ordinance No 61, of Consolidated 
Law’s of Trinidad and Tobago, 1902 (sec. 2) enacts that 
“ No contract, agreement or promise made or entered 
into by any person, by wwds spoken or by way of 
writing not being a specialty, shall be of any force or 
effect in law or shall bind any party there, unless such 
agreement or promise shall be founded upon some 
vaiuable thing or consideration sufficient according 
to the principles of the law of England to support the 
same against the party sought to be charged theie- 
with.’ Sec. 3 ‘ Nothing herein contained shall extend, 
alter or affect the law wdth respect to any contract, 
agreement, promise or obligation contained in any 
speciality.’ B . B . — The English Doctrine of Consider a- .* 
tion is made applicable by enactment in mercantile 
transactions. 


In Trinidad, Ordinance No. 62, Consolidated Laws, 
1^2, as amended by Ordinance No. 31, of 1907, deals 
with negotiable instruments. 

The Sale of Goods Ordinance No. 37, of 1895, applies, 
The Bill of Sale Ordinance No. 63 (sec. 10) enacts 
that every mortgage or bill of sale made or given in 
Consideration of any sum under £30 shall be void if 
not registered. 


^Pieton’sGase, 1804— 1812 , 

sSO State 7'n<zi9 225-960 ; 

Burge, Colonial Imo, Vol. £ 
p. 147 j Howard’s of 


British Colonies, Vol. I, 534 ; 

Laws of Trini^adf and Tobago, 

■ 
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The Pawnbrokers’ Ordinance No. 182 is in force. 

There is an Ordinance No. 35 giving remedies to 
creditors against the property of their debtors. Sec. 2 
avoids feigned and go vino us and fraudulent gifts, grants, 
alienations of lands and goods, contrived of malice, 
fraud or covin. All co vinous gifts and grants aie void. 
Sec. 3 is a proviso as to conveyances for good considera- 
tion and bona fide. Anything herein contained shall not 
extend to any estate oi* interest in lands made oi con 
veyed upon good Consideration and bona fide to a person 
not having at the time of such conveyance knowledge 
of such covin, fraud or collision.’ The wording of 
13 Eliz., c. 5, has been followed closely and English 

cases are 


The law as regards real property lias been English ; 
the Comnion law the equity, the practice and the 
Statute Law are now substantially English. 

* There is a local Statute of Frauds, No. 4, of 1844. 

# ' 

The re<^istration of deeds and other documents is 
regulated. 

Tlie J iidicatiire Act is adapted to the requirement 
of the colony and all equitable claims and defem^es 

available in jiuglaud are available in the colony (sec. 17) . 

' 8t. Vincent . — By the Treaty of Paris, St. Vincent was St. Vincent 

ceded to the British Governinont in 1763. By 
proclamation St. Vincent, Grenada, Dominica, Tobago 
and the Grenadines were formed into one Government. 

The Common Law of England and Statute Law, so far 
as it was applicable, have been introduced by proclama- 
tion and Letters Patent. The Statutory Law of the 
colony consists of Acts and Ordinances, and part y 
of Regulations. Ordinance No. 3, of 1895, and No. 1, 
of 1907, deal with negotiable instruments. Sec. 27 deals 
with consideration in bill s and n otes ■ , 

The Bankruptcy Amending Ordmance of 1889 ai>- 

3S. /. 

The Doctrine of Cause obtains in this colony.. 
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THE DOCTEINE OF CAUSE OBTAINS IN 

BRITISH PROTECTORATE. 

No code of Egyptian laws has come down to us. 

Diodorus names a series of Egyptian kings who were 

law-givers ending with Amasis (Ahmosi II) and Darius. 

Frequent reference is made in inscriptions to customs 

and laws which were traditional and were codified in 

sacred books. Special regulations were issued by royal 

decree as cases of difficulty arose. A fragment of such 

a decree was issued by a king of the 18th Dynasty. The 

papyri writings contain various enactments of Ptolemy 

and Euergetes II. In the time of Ptolemy, matters 

arising out of native contracts were decided according 

to native law by a travelling court, representing the king. 

Disputes were decided in accordance with the law of 

the country. The Greek Code was based on royal 
decrees. 


Contracts were made in public before witnesses and 

written on papyrus. From the time of the 25th Dynasty 

there is a great increase in written documents of legal 

character, e.gr., respecting sales, loans, etc., on account 

of changes in the law. After the reign of Darius there 

is a complete break, until the time of Alexander 

Under Ptolemy Philadelphus Greek documents were 

numerous ; under Euergetes II demotic contracts are 
Boinerous. 


^ Herodotus gives a report of a trial which shows th 
egal Frocedure_ (Egy^t 11 , 60). The complainant se 
orth ffis case in writmg, giving particulars and th 
amount of damages demanded. The defendant file 

pomt raised. The papers which are known as nleadino 
were prepared outside the court and were present! 


‘ S- Vaux, Andent 
MiUory, revised by Sayee ; 

Books I-III, by 
&ayce, 1883 ; moires of 

t^ Emt ;The Lmd of Egypt; 
Piutai'cli y Ooncernifig jsis 
and Odris, l^iodorus ; d'. jg[ 

Beconfe 


IX 


sees, 190. 535, 773^ 

54 671. in,--45.36^ IV. 

^10 1 Morison, Bistor^ of 
^dyptian GitMisatwn / 

Bawlinson, StoriJ 
^ ^ypt ; Sayee, Anciefti 
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to the court for approval. The witnesses were heard, 
and written judgment was given. i 

In Egypt contracts were reduced to writing. 2 Con- 
tracts were unilateral. 


It seem.s that mutxial obligations were not known to 
the ancient Egyptians. Sale consisted in exchange of 
values. Possession was transferred to the purchaser. 


This was so in Roman law. Contracts were concluded 
before the prince and the chief official staff of the temple. 
Adolf Erma gives a specimen of a contract ^ . 


A contract was binding, not on account of the form 
in which it was made, but on account of the expression 
of deliberation as shown in acceptance of the contract. 
Revillout* writes that the vendor gave a warranty of 
title to the prop erty he conveyed . 



There was a system of land registration, by which a 
species of title-deed was created. Ancient Egyptians 
had many forms of pledging goods. Some times ainhe 
goods belonging to the pledgor were secured for loan. 
Revillouts says that mortgage in Egypt consisted in 
exchange of uses. The owner parted with right of 
possession for the loan ; and if the loan was not paid in 
time, the lender had to obtain an order from the Oourt 
to foreclose. 


Witnesses were required in transactions of sale and 
mortgage. A pledge could be created without posses- 
sion. In Egyptian law a banking system was developed « , 
ideas of partnership were foreshadowed, one party 
furnishing capital and the other giving his labour. 

Maniage was a contract between two parties. Eevil- 
lout ’ gives an account of the mstitution of marriage. 



’Reports of Diodorus, 170. 

I0S obUgatiofiB 
m droit Egyptien, Paris, 1886. 

, , in "9 * 

145, Londoja, 1894 5 for forms 
of cojatraefc see 
cum dom miUUrm Mdchi by 


'^:ThoBistor0Erimi^ and 

Giltoerf}, new edition, reviBed 
by Ernest Sykes 19 11, Vol. I, 
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Modern Egypt . — There are four judicial systems in 
Egypt, Two of them apply to Egyptian subjects only, 
one to foreigners only, one to both foreigners and 
natives. Foreigners are exempt from the jurisdiction 
of native courts. Jurisdiction in civil matters between 
foreigners of different nationalities is not exercised 
before consuiar courts. In 1876 a Mixed or International 
Tribunal was established to supersede consular courts. 
The Mixed Tribunals emplo}^ a code based on the Code 
Napoleon with such modifications from Mahomadan 
law as are applicable to then’ case. Cases are conducted 
hi Arabic, French, Italian and English. Since April 
17th, 1905, English has been declared the judicial 

languages. 

The Egyptians are governed by two systems of 
laws: (1) The Mehkemehs or Court of Kazi ; (2) Native 
tribunals. The Courts of Kazis judge all matters relat- 
hig to status, e.g., marriage, and are governed by law 
founded on the Koran. The Grand Kazi must belong 
to the Hanafi sect. 

Lord Cromer says this system is ill-adapted to meet 
the special needs of the country ^ . Sir. John Scott in 
1891 made suggestions for modifymg the system. In 
1904 more important modifications were introduced. 

Sh- Auciand Colvin says : “It is through the triumph 
of the sphit over the letter that the West escaped from 
bondage. There can be no greater impediment to the 
evolution of a comimiiiity than to be compelled to main- 
tain in the changing relations of social life religious 
ordinances and codes, those bveak and beggarly elements’ 


PE. W. Lane, Modern 
Egyptians ; Official Eeports, 
by Sir H. D. lYolfi; Lord 
Cromer, Modern Egypt, 2 
Vols., 1908; Milner, 

England in Egypt, 1904 ; 
Sir A. Colvin, The Making of 
Modern Egypt, 1906 ; J. H. 

. Scott, Laif? Affiectiiig Foreigners 


in Egypt, Edinbingh, 1907 ,* 
The Egyptian Codes, 1892 ; 
H. Lamba, De V Evolution de 
la Condition Juridigue de 
European en Egypt, Paris, 
1895. 

^Enc^clopmdia Britannica. 
(new ed.). 

^ Egypt, No. 1 , p., 33 ( 1,904) . 
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which, suited as they have been to generations past, have 
ceased to be appropriate to the needs and circumstances 
of a later hour.i” 

The law of Egypt was codified. The Civil Code of 
1892 is based on the Erench Civil Code. Hence the 
Doetrhie of Cause is accepted and the English Doctrine 
of Consideration is not applied in Egypt. 


The Doctrine of “Cause is accepted in these colonies Summary, 

and protectorates of Great Britain. The word cause is 

is used with the meaning of Erench law. The contract 
is complete by offer and acceptance, with the addition 
of the requirement of cause. But in these 
sions we notice the gradual influence of the English 
svstem. The local legislatures have power to pass 
statutes. In commercial matters the law of England 
is followed. The English banking system is intro- 
duced in preference to the mercantile system of 


France. 

In the law of property the spirit of English law is 
embodied and in some colonies the Sale of Goods Act 
and the Bills of Sale Act are introduced. There are 
statutes corresponding to 13 Eliz. c. 5 and 27Ehz. c. 4. 

The svstem of registration is introduced and rules 
. of equity and good conscience mdirectly_ introduce 
* the English Common Law by means df decisions. 


Maying 



CHAPTER XIII 


COMPARISON OF THE DOCTRINE OF CONSIDER. 
ATION IN ENGLISH AND GERMAN LAW. 


In Germany 1 the law of Rome was received in 1495 
A.p. and was regarded as the common law of the land. 
This law was mainly that of Justinian elaborated by 
commentators. Chung Hui Wang says its reception 
“ was only as a supplement to the local cu.stomary 
law ; it came to the aid of particularism. It was in 
the department of the Law of Obligations that Roman 

law exerted its greatest influence.” 

At the close of the Middle Ages, writes Vinogradoff 
there was no German law as a unity. There were many 
locM^ customs. Roman law was received owing to 
political causes ; this legal system was subordinated 
to the idea of the State towering over individuals or 
classes and free from the intermixture of private and 
public interests. Roman law satisfied econoirflc re 
quirements. Though the conditions of trade and 
industry in the Europe of the 14th century have changod 
and are quite different from what they were in the 
Roman Empire, yet the result of experience in apply- 
ing legal principles to business is still useful. Tliis 
is seen in the law of contracts. From the jurispru- 
dential point of view the scientific value of Roman 

lawuannot be contested. The Doctrine of Cause is 
the keystone of that system, 

Gxueber says it was thought that Roman law was 
pubhshed by the Emperor and therefore binding on 


Sehroderr'f)etf?5cAe Me^ 
chtsgeschichte^ 1889 ; Bran- 
ner, Qrundzuge der Deutmhm 
RechtsgeacMchte, 1887 ; J, 
Bryce, The Eoly Eorhcm Mm. 


Pire. 1904 ; Jansen, GeBchiOae 

der DeuUohm^ Yol. I, ISiD • 

Stobbe,-(?6«cAi(sA«e ier ReelOa- 

1860-64. 
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all the cduntries of Christendom. But Herman Con- 
ring, of Norda in East Frisia, was the first to point 
out that it was a mistake to take Roman law as the 
law of Germany promulgated by the Emperor ^ . He 
established in his book, de Origine Juris Germanise^, 
that Corpus Juris Civilis was never published in Ger- 
many as law ; on the contrary, it was gradually in- 
troduced in the 15th century to the universities and 
afterwards was applied to Courts of Justice. Roman 
law as such was not the law of the country. The law 
of nature had a prominent place. Savigny 3 maintains 
that the contents of the law, so far from being arbi- 
trary, are the necessary result of the whole history 
of the nation, like the language of the people which 
has grown up with the people itself as an integral part 
of its national character. He did not favour Codi- 
fication because he held that the time was not ripe to 
introduce a code into Germany. He favoured the 
historical school of jurisprudence. 

In 1849, Article XIII. 59, of the new Constitution, 
declared that bills of exchange and civil procedure 
should be regulated by federal law. There were State 
laws binding on the State alone, and after the North 
German Confederation was established in 1867, they 
'^ere declared federal laws. In 1862 a Conference 
met at Dresden to draft an uniform Code of Obligations ; 
that draft was ready in 1866, but did not receive the 
royal sanction. The Constitution of 1867 [Art. XIII. 
(4)] enacted the Law of Obligations to be within the 
competence of federal legislature. On April 16, 1871, 
this provision was embodied in the constitution* 
Gradually other matters were included to be within 
the control of Federal Government, and on the 
12th December, 187S, it was declared that ^ the 
Reichstag should legislate on aU questions relating 
civil law. • * ‘ 

^German Civil Code^p. 31. 

^Published in 1643. 131, 


538 


toe BOCTlimE OF COKSIDEBATIOK. 


^ Obligation i is taken from the draft which 

^ e Conference at Dresden had j)roposed in 1866. Dr. 

uster sa 3 -s, “ It is not sufficient to refer to the pro- 
Tis ons of B. G. B. (Civil Code) and H. G. B. (Commer- 
cial Lode) or other Imperial statutes of Germany 
-m order to find out the kw oo certain point. ; but it 
IS necessary to enquire further into : (1) any State law 
y uch ma 3 ^ be enacted in connection vith the subject 
of the enquiry as supplementary provision ; (2) whether 
any Imperial customary law affects the particular 
subject; (3) whether, in the event of the subjLt beL 
one which may be affected by State law, any local 
customary law relating thereto is in existence. ’ ’ ^ 

Prof. Maitland says, « The German Civil Code is 
the mostcarefuUy considered statAmomf i: x- 

1.^ th.t the Jid hae’Trt tfn Sd 

S^n^de^^^^ modern times with modern 

^0 H,t? ‘““'”'^,“'1 weapon,... Cr 

irearee Higgins says the Germ^iTi PiVn n ^ • 

itfg objectdesson to all sSrt? T ^ 

^ektare 

fo™ 

^ Manifestations of the human will, such as are in+d. a ^ 

to create an effect recognised bv Jaw u j 

in-law. ■ ^ogmsea Oy law, are called Acts- 


Zaw; Salmond’s Article 

Law of Nature, XI. L. Q. 

121 . ^ 

^'‘Journal oS the Society 
Ooyarative Legislation, 
XIII. p. 87. 

^ *SchTister% 

Lami 1 907^ p. 28- 

i^^omcode,^^ 

Hm Wang, 1907 ; TheGem 
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V- m German Ci 

iwrcial Code, by Sohuster. 
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Code and Introductory 
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R^hts-Geschichte ; Savigny 
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The term ^obligation’ denotes a relation between two 
persons which entitles one of them to claim from the 
other some act or omission recognised as capable of 
producing a legal effect. The German word for ob- 
ligation is a free translation of Schuldverhaltniss ; 
literally it means obligatory relation. 

‘Glaubiger’ means a person who is entitled to the 
performance of an obligation, a creditor. 'Schuldner’ 
means a person who is under obligation to a debtor ; 
in English law the words creditor and debtor have a 
restricted meaning. 

An act-in-law is constituted by concurrent declaration 
of at least two x^arties and is called an agreement ( Vertrag) 
whether any obligation arises under it or not. An 
agreement creating an obligation is termed an obli- 
gatory agreement in German law and contract in Eng- 
lish law. 

An abstract agreement is one by which one of the 
jparties incurs a liability without reference to the 
reasons or motive inducing him to incur such liability. 
In English law it is necessary to have a deed to make 
such an agreement binding ; but in German law the 
abstract nature of an agreement is not void even though 
,it is not under seal. The English rules about deeds 
*are not accej)ted in the German Civil Code ; there are 
sufficient safeguards in German law to jprevent j)arties 
from entering into rash j)romises. The English Doct- 
rine of CGiisideration does not prevail in German law 
because it sets up an external standard and does not 
make in vestigation into the real intention of the parties. 

(а) Certain classes of acts must be authenticated be- 
fore a judge or public notary and witnesses as recjuired 
by German statutes, 

(б) There are certain acts which must be ei^^ 
in one or more documents>^^^^^^^^^^^ 3^ CQnf^chS- r^^ti^ 
regil rights, ce?rt^ fprm^^ 

In English law the view is tnftt where 0 
words or conduct, causes another the exis- 
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tence of a certain state of things and induces him to 
Ect on that belief so as to alter his own previous posi- 
tion, the former is precluded from averring, against 
the latter, a different state of things as existing ft the 
same time. In German law it is assumed that the party 
really intends the consequences of his act. A discre- 
pancy between real and apparent intention occurs. 

(«) When the expression of intention is not serious- 
ly meant ; or 

(6) ■^en the declaration does not express what is 
really intended to be declared. 

A declaration of intention is not void simply because 
e declarant has made a secret reservation of not 
wdhng >he matter declared. The declaration is void 

If made to a person who is aware of the reservation 1 . 

y- Hence m German law an agreement does not require 
/ consideration in the English sense of the word • it re- 
I quires a serious and deliberate intention to ent^r into 
^ a contract to create hability. A declaration of inten- 
tion not seriously mtended, which is made in the ex- 
peetation that it wHl be understood not to be serioS- 
ly mtended, is void. (Sec, 118). 

T ^ law contracts are verbal or written 

nghsh law contracts are divided into simple con- ' 

tracts and contracts under seal. 

Eor the validity of a contract whereby an act of 
performance is promised in such a manner th^ th 

debt) . mitten stotement of tie piomife i. nweTa,^ 

aekno^ledgment op promise pelntes to „ »2ed 2 
in connection 7 ^ mercantile trader 

ia not rTqS. "Serf iroT:i^^^ 

by the mere pWnce of a seal, as in English law ^but 
there are certam notarial documents which aiv ’ip 

on account of other formalities. r 

sec# 116. 
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A.— RULES IN THE LAW OF CONTRACT. 

RULE I.— Offer and acceptance make a contract 
binding between the parties ; nothing more is 
required. 

An offer cannot be witbclrawn in German law ; be- 
cause an agreement is binding Avithout reference to 
reason or motive-; a binding agreement results from 
consent of the contracting parties. 

In English law an offer may be Avithdrawn before 
it is accepted. A simple contract must liaA-e valuable 
consideration. 

A negotiable instrument is a document, the lawful Considera- 
holder of Avhich can claim the performance of the negotiable 
obligations contained in it. Instruments. 

By indorsement of an instrument all rights arismg 
therefrom are transferred to the indorsee ^ . Any written 
order by which a mercantile trader is requested to pay 
or deliver to the order of another a sum of money or a 
negotiable instrument or any fungible thing, provided 
that such payment or delivery is without any condi- 
tion and is transferable by indorsement, constitutes 
a negotiable instrument 2. Bills of ladmg, carrier’s 
receipts, warehouse receipts issued by any establish- 
ment licensed by the State for that purpose, bottomry 
bonds and poli ies of insurances against risks of car- 
riage can be transferred by endorsement, if made pay- 
able to order ^ . 

The maker is bound to perform only upon delivery 
of the instrument. The ownership is acquired by 
delivery even if the bearer is not entitled to dispose 
of it U 

“German Bills of Excha3ig<;> 

Code, 1897, sec. 30. 

'^German Civil Code, eeOi 
797i . 


^German CommercialCode, 
see. 364. • 

'**1^4.860. 363* 
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(a) In English, law the list of negotiable instruments 
is not so extensive as in German law ; there are certain 
documents, such as bills of lading and dock warrants, 
which are made negotiable by the Factors Act, 1889 
{secs. 2 and 9) and certain legal consequences arise 
from the transfer of them but they are never regarded 
as negotiable instruments as in German law i. 

(b) The holder must acquire rights, under the instra- 
meiit bona fide and for value in English law; that is 
not required by German law. 


(c) The holder has a perfect right to restrict the 
negotiability of a cheque. The Bills of Exchange Act, 
1881 (sec. 81), enacts that where a person takes a 
crossed cheque which bears on it the words ‘not 
negotiable’, he shall not have and shaU not be capable 
of giving a better title to the cheque than that which 
the person from whom he took it had. There is no 
such rule in German law j the law as to cheques is 
regulated by State legislation. 

(d) If a document is issued “payable to Aor bearer,” 
it is payable to bearer s, but such a document is not 

a negotiable instrument at all in German law. 

A cheque and mercantile delivery orders are not 
bills of exchange in German law. The rights of the 
holder of a cheque under German law are more limited 
than the rights of the holder of a cheque in Eiifflisb 

law, because in German law, if the cheque is d£ 
honouied, the holder has no rights against the drawer 
as such, and has only such rights against the immediate 
predecessor in title ; in EngHsh la^ the holder has Se 

same right of reeoui’se as the holder of a dishonoured 
biU of exchange. 


i bill of exchange is a mercantile order to 
aving specific characteristics. It differs from oSr 

closes of meiwntile prdeB? to pay or . deliver in the 

:foEowmg' .points':,. 




"BiUs of 
1881, see . 8 




w 


DOCTEIKE ns E3SGUSH AND GBEMAN LAW. 543 

% 

(1) The drawer need not be a mercantile trader. 

(2) There must be stated in the bill that it is a bill 
of exchange. 

(3) There must be stated a fixed sum of money to 
be paid. 

(4) The time of payment and the place where it is 
made payable must be set out. 

(5) The intention must be to discharge the bill by 
one single j)ayment on the date fixed or at sight 

The liability of every party to the bill is the result 
of a unilateral act and the acceptor is bound to pay 
the amount to the lawful holder at maturity, quite 
independent of the contractual relation between him 
and the drawer. A drawer and every indorser will 
be liable to pay the amount to the holder if the bill 
is dishonoured, quite independent of the contractual 
relation between the drawer and payee. In English 
law the holder has a right of recourse in the evei\t of 
non-acceptance. The Bills of Exchange Act, 1882 
[sec. 43 (2)], enacts that when a bill is dishonoured by 
non-acceptance an immediate right of recourse against 
the drawer or indorser accrues to the holder and no 
presentment for payment is necessary. The right 
; of immediate recourse arising from non-acceptance is 
exceptional and does not exist in German law. Under 
continental codes the holder can protest the bill for 
non-acceptance, and demand security from the drawer 
and indorsers. In German law there is no such rule 
as in English law 2 . But if the acceptor is insolvent, 
the holder can claim security from him It is not 
so in English law. ^ ^ 

In German law if a person has issued an instrume^^ 
in which he promises to perform an Act m 
the bearer of the instrunient, the beai^^ 
him to effect the performance^ uhle^ hfe^te 

1 Gherman Bills of Exchange, ® German Exchange 

. sec. 4a; : ''■,Arts.V25-28,/:;;:' 
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to dispose of the instrumezit. The maker is released 
rom his obligation by performing in favour of a 

dfmoS 7X i® “ot entitled to 

dispose of the instniment 

<^erman Civil Law (sec. 657) enacts that a person 

mv ZZf T T ’ to 
any person who has performed the act, even if he did 

not act with a view to the reward T'Ro 
the reward i . reward. The promise of 
e reward must be made seriouslv. In English law 

such ,n „®ar of „w.rd is bMme L p«v d„™ 

cSinm hit 'I i ib 

Sir hit otrit Tl”* “ “ *0 °a« 

Li/ *-,i "“oot knowing, still 

he IS entitled to the reward. 

plot^nd psiosidss depond r.rdZ^o'; LZi 

theSCh “dft »™Ter““ “> 

third pasties. ii^iiir£ :zr:r 

may be yerbal or written. He assionor ®"r™‘ 
eimnd, enecute in favour of the assimee a^tfbr t” 
certified mstrument of assignment isec ^40 J 
may, by contract «T-» + 1 , c. 403). A claim 

hy-the Lditort to. TheSrii? ‘T'*™" ' 
of the assignor as soon as the contract h e ^ 

(see. 398). The German term for ab aV 

rights is 4t6fraf?{regf. ‘S^gRinent of 

RULE It— It is quite unnecessary for tho • 
obtain any benefit fmm thi . Promisor to 

promisee shonid have suffer^T^^®? that the 

by acting „n 

fc partien is ,to cncmgh to ^ 

binding. maKe a promise 

In the German "yiew fbA ^ 

-^epartiestobchel^wtit?,;---^ 
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must be soinetliing to show besides the concurrence ; 
tiiere must be an objective standard to show that the 
parties have agreed. This can be done by the profit 
which tlie proinisor was to derive or the loss which 
tile proniisee has suii’ered by j'eiying on the promise. 
Tills way oi looking at tiie doctrine makes the difference 
between iinglisli and German laWo Tlie standard of 
German law is iiiternalj wiiile of English law it is ex- 
terna.!; and even if the parties have genuinely agreed, 
but there is no detriment to the promises, it is no 
forccable promise. 


EULE III. -An act of performance in favour oi a third 
party may, by contract, be stipulated for in such 
manner that the third party acquires a direct right 
to demand the performanceJ 

If in a contract one party binds himself to satisfy 
a creditor of tlie other party without assuming the debt, 
it is not to be iiresii iue in ease ot doubt that the cre- 
ditor sliall ac(|iiire a direct right to demand satisfaction 
from him (sec« 329), If in u. contract for life insur- 
anee or annuity, |)ayinent of the iiiBuranee or annuity 
to a third party is stipidated for, it is to be presumed, 
in case of doubt, that the third party shall acquire a 
direct right to demand the payment (sec. 339). 
If the perfoi*mance in favour of the third party is to 
be effected after the deatli of the person to whom it 
was prcimised, in ease ot doulit tlie third party acqniics 
the i‘ight to tlifi |)erf()riiii<i'iice u|)on the death, ol. the 
promisee. If tlie iiromiseo dies before the biitli of 
the third party, the ])romise to perform in favour of 
the third party can bo r(rv()ke(l or altero(^^^^ only if the 
rinht ■ to clo- so has been , reserved, (sec. 331 ). , If : the 
])roiui 8 Gt 3 litis I'OHBrvcd to iuiuHcll tlio oi 8U $ti 

tutiug another for the third party named in the contract 
without the consent of the proinisor, this may also be 
done in case of doubt by disposition causa (sec. 

332). Defences arising from the contract are avad- 
able to the promisor even as against the thir par y 

1 German. Civil Law, see. 328. 
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(sec. 334). Where goods are carried by land tbp 
agreement between the sender and the carrier ’is in 
he nature of an agreement for the benefit of the con 
szgnee (.e the third party). After the arr val of X 

Bed to enforce the rights arising out of the contract 

iioT;%r obi 

lalur of the\h^'a“T Performance in 

perfoTmanJp ^^ough the right to the 

peiiormance is in the latter (sec. 335). 

In German law an obhgation inures in favour p-f 
other without his being aware of the f 

upon him or that his acceptance should be a conlr 

« not bindiog. tm oonoidelS: “ 

In Enghsh law no stranger to i npr,+,.„ j. 
it.= But the same result can be a ’ ? ouforce 

of a trust. "" at by means 

^ ^ German law rules as to conduct of b • 
behalf of another without his reol t 

rules in Eoman law as to resemble the 

time Msiotace JdtZoZ 

In Engli* w a lt)z: tr "“/if wy- . 

n-iil of anotier, he ci„ot m.ke hS /f"®* ‘ 

person even though benefit i« vo'^ creditor of that 

Slipping Act, eeo: 544-5,1 ITZli ' 
and for-saving fife, fn German U f f™® salvage 

IS not taken into account ,,,'1 of life 

o account, unless the ship and cai-go 


eient to avoid 

money e.ZS“a“ hi fiV™f„e1t‘ a* 
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The btiyer may, by contract, waive the benefit of this 
right. The seller cannot dispute the contract on the 
ground of undervalue. Agreements are to be inter- 
preted in accordance with, good faith, having regard 
to the customs of daily life. 

This rule resembles the English rule, where in- 
adequacy of consideration is no ground to set aside a 
contract ; if the inadequacy is so gross as to shock the 
conscience, the Court will declare that there was no 
real consent between the parties. 

The German Civil Code (sec. 138) enacts that a 
juristic act is void whereby a person profiting by the 
difficulties, indiscretion or inexperience of another 
causes to be promised or granted to himself, or to a 
third party for a consideration, pecuniary advantages 
which exceed the value of consideration to such an 
extent that, having regard to circumstances, the dis- 
propoi’tion is obvious. 

RULE V.— The exercise of a right which can only have 
the purpose of causing injury to another is unlaw- 
ful (sec. 226). 

The subject matter of obligation must be definite, 
possible and lawful ; and not opposed to the public 
; policy of German law (sec. 134). A juristic act which 
is ‘ contra bonos mores ’ is void (sec. 138). 

No obligation is created by gaming or betting. What Wagers, 
has been given by reason of gaming or betting may 
not be demanded back on the ground that no obliga- 
tion existed. 

The above rule applies to an agreement whereby 
the losing party, for the purpose of satisfying a gaming 
debt or a bet, incurs an obligation towards the other 
party (sec. 762). A lottery contract or a, raflie 
tract is binding, if the lottery or th A 
by the Government (sec. 763). • 

If a contract purporting to be tor the delivery of 
goods or negotiable instruments is entered into with 
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tlie intention that the difference between the price 
agreed npon and the exchange or market price at the 
tliiie of dellYery shall be |)aid by losing to the winnin 
party , the contract shall be deemed to be a wao’erin 
contract. This aiDplies also if only one of the parties 
knows or ought to know of this intention (see. 764). 

German law formerly distmction was made bet- 
hc tting and gaming transactionsj hut the civil 
code abolishes the distinction. Insurance, annuity, 
stock and produce bargains are regulated by separate 

Jaw.5. 

in English law the amount of a gaming or wao-erino- 
Joss eamiot be recovered after payment. If a lieo-o- 
tiable instrument is issued in payment of a wager^o^ 
debt a distinction is dratra between wagers that are 
illegal and wagers which are merely void In th'fi 
former ease the holder has to prove : (1) value given 

for the mstrimmnt ; and (2) that he did not know that 
the ^consideration for which it was issued was unlawful 
In the lattCT case the holder is presumed to have given 
uilue and the fact of his knowing that it was issued 

-Icbt, docs Hof effect bis rigbf ^ 

' “"tract tor an impossible performance i. 
c. :m,. Hone ot the «,ts of pe4rL™°' “ Zf 

■ ob%.«i„„ i, limited to other acts ' 

The German law is that the rT<nTt+„ • 

W a, the performance of his tbhZZoT't “ “ 

™p,»ible tbrongh cimnmstae s £ rtoh“he 

mWe. and mhiob arose after tLZf °°* 

(sec. 276) Tf obbgation was 

the creation of the ohhW occurred 

i ( . 305). This rule is based Irth 

.. tlie Swiss code. 

inabilitv to perform on the narf ei: 

;p"...iiicient, ImBossibfflyZZZ^Tr” 
the time ,he eonolasion ofL conZet “* 
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If the performance due from one part}^ under a 
mutual contract hecoines impossible in consequence 
of a circumstance for wliicli neither he nor the other 
party is responsible, he loses his claim to counter 
performance (sec. 323). A p>erson who was concluding 
a contract for an impossible performance knew or 
ought to have known that it was impossible, is 
bound to make compensation (sec. 307). 

Ill case of partial impossibility the creditor may, by 
declining the still possible part of the x>erformance, de- 
mand compensation for non-performance of the entire 
obligation if he has no interest in partial performance 
(sec. 280). 

In English law, impossibility of performance arising 
subsequently to the making of an obligation does not 
put an end to liabilit^^ in the absence of an express 
or implied contract to do so, e,g., if the parties 
mean to refer to any unforeseen cause which might 
prevent the loading of a cargo, they must expressly 
say so ; otherwise they will be liable. 

In German law in .certain cases where the debtor 
is liable without reference to any default, the perform- 
ance is excused if it was prevented by vis major, 
because non-performance nor incompletion of the con* 
tract could not have been avoided even if the party 
had used the highest degree of diligence. 

A marriage brocage contract is void, and no obliga- 
tion can arise from a iiromise to pay a fee for informa- 
tion of an opportunity to enter into a marriage or for 
the procurement of the conclusion of a marriage ; if 
money is paid on account of the promise, it cannot 
be recovered (sec. 656). 

A juristic act which is contrary to a statutory pro- 
vision is void, unless a contrary intention appears (sec; 

134). Prohibition may be from Imperial or State law, 

■■ ■ • ' ' #. 

(1) an agreemq^it for compound interest which is 
not excepted ; 
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(2) any agreement dealing with a right expected to 
arise on the death of a living person ; 

j3) restraint or alienation of property. 

An agreement for permanent separation between 
spouses is contrary to good morals and is forbidden. 


If the purpose of an act of performance was speci- 
fied in .such manner that its acceptance by the reci- 
pient constitutes an infringement of a statutory pro- 
hibition, or is contra bonos mores, the recipient is 
bound to make restitution. The claim for return 
is barred if the person performing is in pari delicto 
unless the performance consisted in the incurring of 
an obligation ; what has been given for the performance 
of such an obligation may not be demanded back 
(sec. 817). If objects are delivered in discharge of a 
non-existent obligation, they can be recovered'’ 


III Eiiglisli law, actions for money had and received 

. money received for the use of another, can be allow 
ed under similar circumstances. 

In German law the word void has the same meanina 
as m Enghsh kw, except in reference to marriage 
If part of a juristic act is void, the whole juristic act 
wd be void, unless it is to be presumed that it would 

oiBitteci (sec. 139). Void means inoperative for all 

pur|»ses, from the beginning. If the Void iuristic 
act IS confirmed by the nersL J , juristic 

Ike confirmation if cimertolr^ “• 

M (sec. UK 



A voidable contract is valid nnf-rl lo -i i 
then it is 1 , t. is OToided ah 

men it is deemed to have been void from the bednninc 

also the meaning in German law. ^ ^ 

fer^~7o may incur liabUify without re 
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the promise or acknowledgment is in reference to an 
agreed account or compromise or by a mercantile 
trader relating to mercantile contract (see. 780). 

Agreements in restraint of trade are regulated by Kestraint of 
the German Commercial Code; sections 74*76 are'^^^^®* 
similar to the rules of English law. An agreement 
between an employer and his employee, limiting the 
trading activity of the latter after leaving his employ- 
ment, only binds the employee in so far as the restraint 
imposed as to time, place and nature of the trade, are 
so limited that they do not embarrass the future of 
the employee unduly (sec. 74) ; nor can such restraint 
be imposed for more than three years after the date 
of leaving the service. 

In German law special rules as to maintenance and 
chanperty do not prevail. 

If several acts of performance are due in such a Alternative 
manner that only one of them is to be done, the right 
to elect belongs to the debtor in case of doubt (sec. 

262). 

In German law unjustified benefits and voluntary Failure pf 
services give rise to liability to pay, because a person 
who has benefited at the expense of another, by mistake 
or accident, is bound to restore such benefit or com- 
pensate the other for his sacrifice. 

Unjust benefit is a benefit received without suffi- 
cient legal ground. A person who receives a benefit 
at the ex|)ense of another without sufficient legal 
ground must restore any benefit that is received at 
the expense of the other person. The value of an act 
of performance done for the purpose of fulfilling an 
obligation may be demanded back, even, if there was 
a defence to the Glaim whereby the enforoement of 
the claim was permanently barred («ec. 813)^^ 
it cannot be demanded back 

he was not bound to efieot the performance, or^ M 
performance was in compliance with a moral duty pr 
rule of social propriety (sec. 814). 


THE BOCTBIHE OP COJSTSIDEEATIO?^, 

In English law there must be consideration even it 
the contract is reduced to writing. Motive is not the 
same thing as consideration. 

RULE vn.— An obligation is extinguished if the 
debtor is released from the obligation. F the 
creditor acknowleifees to the debtor that the 
obligation does not exist, the obligation is waived. i 

In English law, to constitute waiver, a creditor must 
recejve valuable consideration for so doing or there 
must be a deed under seal. 

A smallei- sum can be a good discharge for a larger 
bum due m German law but not in English law. 

German law favours the debtor more than English 
la v, on the subject of appropriation of payments- 

uni payment in German law 

In paid in m T ^ ^“^ing account the first 

of iffe dlf to be payment in discharge 

m me test debt. _ The creditor in Enghsh law has the 

ri^M to appropriate payment at his will ; not so in 

ei man law. A debtor cannot perforin his oMio-linr. 

.« P.rt, e„,pt in tt, c„e of . bl, of S 

misprj note; the holder of such an rnstrummi- 

entitled to refu.«e the payment of a Part of tb.^ ^ ' 

Iheie IS no such exception in English law. 

RULE m-Gomprornise is a contract whereby thP 
dispute (It need not be a lawsuit) or thi 

^rtaiu^ of the parties concerning a W 

w ended by way of mutual concession. 

Such a compromise will not be binding if the sf.f. 

oi afiairs taken as the bns;= „ t ™ 

as me Oasis, accordmg to the ter-m= 

™u if fie S&e Sf aa.i, had booS^^ '‘'‘™ 


^tTeiman CiVil Code, gee. Act, secs. 38, 98. 

''Oerznaii Civil Code 

7 a ^ 


Cml Code, gee. Act. 

German Bills of Exckaiige 779. 

. 1 ’ 
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Compromise or waiver of right is called Vergleich 
in German law. The idea of compromise is hi English 
law also. 


RULE IX. — An antecedent act, forbearance or promise 
of one party is a valid ground for a subsequent 
promise of the other. The existence of a pre- 
vious moral obligation constitutes such a relation 
between the parties as will support an express 
promise. 

In Enghsh law the rule is that consideration must 
be present or future, but not past ; but in German 
law it does not matter at all whether the ground of 
promise exists at the same time or afterwards, or had 
existed before the promise was made ; because inten- 
tion of the parties to be bound by the promise is all 
that is requh'ed to create the liability. 


RULE X. — A person who is bound by a mutual con- 
tract may refuse to perform his part until the 
other party has performed his part, unless the 
former is bound to perform his part first. 


If one party has partially performed his part, countcr- 
perf orinance may not be refused, if the refusal under 
the circumstances would constitute bad faith (sec. 
320). A person who is bound by mutual contract to 
perform his part first may, if after the conclusion of 
the contract a serious change for the worse in the finan- 
cial circumstances of the other party comes about, 
whereby the claim for the counter-performance is 
endangered, refuse to perforin his part until the other 

party has performed his part or given security for it 
(sec. 321). ■ _ 

In German law no action can be brought upon a 
betrothal to carry out the promise to marry. A promise 
to pay a penalty m case of non-fulfilment of the promise 
is void (sec. 1297). 


If the betrothed person withdraw from the betrothaij- 
he or she must compensate the other party to the 
betrothal, or the parents or guardians of the latteri 
to 
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m 

for damage caused by having incurred expenditure 
in expectation of marriage. He (or she) shall com. 
pensatethe other party to the betrothal for any 
damage sustained by the other party owing to the 
breach of the engagement. The damage must be 
made good for any outlay or obligations mcurred. 

In EngKsh law exemplary damage will be awarded 

for the breach of promise of marriage if the conduct 

was insulting. 

In German law, if the marriage is not concluded 
either party to the engagement may demand from tb^ 
other the return of what he or she has given the other 
as a gift. ^ The action to recover such gifts must 
brought within two years (secs. 1301-1302) 

An agreement to marry is a mutual iigreement 
hpeciic performance is not granted either if EmSh 
or in German law. A promise by a third uartv tn tT, 

.omething if marriage t.keeplace J 

mg spouses can be enforced on the marriavp tni • 

place between the parties. taking 

EDIiE XT. — ^Bjr virtue of an obligation tba « a - j . 

to el™ ^ 

In Boman law there was nr. t , 

damatrp^ fr.r. ^ ^ ® g®eral rule to a-ive 

aamages foi injury done by the unlawfirT » A x . ' 

wongdoer ; only specified hifuries to 

perty created liability. Th^ inured^ ? 

penalty for the injury done got the 

tion for the injury done bad' oompensa- 

^ a- of iao^rspitfiTler ““ 

known ; indirectly the^maeto? ^ f'f 
means of stipulation. relief by 

The remedy of specific perform an er. 

“aa iaw and is not depiidenf ^Trevails in Ger- 

v^uable considera^^^^^^ of 

to have 
Bec,2a. . ' : 
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been lost which would have resulted in the ordinary 
course of things, or according to the particular circunl' 
stances i. 

There is no instrument of the nature of a deed in 
German law. 

B.— DOCTRINE OF CONSIDERATION AS IT 

AFFECTS THE LAW OF PROPERTY AND 

CONVEYANCING. 

RULE L— The presence or absence of value affects 
the legal nature of the transaction. 

In German law a gift is a contract in which there Gift, 
must be an offer and a . acceptance. 

A giving by which one from his property benefits 
another is a donation if both are of one mind and 
giving is gratuitous (sec. 515). 

If giving takes place without the will of the other, 

■the giver can require of him a declaration as to the 
acceptance within an adequate time fixed by him 
After that time the donation is regarded as accepted 
if the other has not previously declined it. If it is 
refused, the return of the gift may be demanded 2. 

If the gift of money or moveables is executed forth- 
. with, a writing is not required. Judicial or notarial 
• authentication is necessary in case of the gift of 
immoveable property, or in case of promise of a gift 
(sec. 58). 

A donor is entitled to refuse fulfilment of a gratui- 
tous promise in so far as having regard to his other 
obligations, he is not in a position to fulfil the proinise 
without endangering his own maintenhnee suitable ' 
to his station in life, or the duty to furnish maififefiafioS 
to others imposed upon hini by law (sec. 588J. H 
claims of severa.1 donorseohflict, the claitti which 
arose takes priority , (sec. 519),^; 

In English law if the promise td make a gift is made, 
it is not binding unless under seal and specific per- 

’German Civfl Cod 0 ,seo. 262. “C. Schuster, PrMici:i)Jes of 

Oermm Law, aQoe, ZOO. ' 
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formance is not granted. A gift cannot be revoked 
by the donor unless there is express power reserved 
to do so. 

In German law a gift which is made in compliance 
with moral duty or the rules of social propriety is not 
Subject to revocation, e.g., a gift to a poor relative. 

The claim to the return of a gift is barred if the 
donor has brought about his poverty wilfully or by 
gross negligence, or if ten years have elapsed since the 
gift was made. 

In German law an agreement for a gratuitous loan 
binds the lender to grant the borrower the use of the 
thing during the agreed time. In English law an agree- 
ment for loan without consideration moving from the 
promisee is not binding. 

By accepting mandate the mandatory binds him- 
self patuitously to take charge of the affairs entrusted 
to him for the mandator. 


a promise must be under seal. 
In German law the mandatory is liable to make com- 
pensation if he commits a breach of duty (sec. 662 ). 

In German law sale means agreement to sell ; it does 
not include the transfer of property. In English law 
where xmder a contract of sale the property in the o'oods 
is transferred to the buyer, the contract is called a'^sale^- 
where the transfer of the property in the goods is to 
take place at a future time, or subject to some con- 
dition hereafter to be fulfiUed, the contract is called 
an agreement to sell j. 

Anontract whereby.one party binds himself to trails- 

fer the ownership of a piece of land requires judicial 
or notarial authentication. A contrah „ ^ 77. 

without observance of this form becomes vaM “ 
en metj if conveyance by agreement and entry in the 
land register have taken place 2 The o^ership 

German Cml Code ' sec 


“Sale of Goods Act, 1893* 

j 


313 
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of land cannot be transferred by mere contract. Entry 
in the land register is necessary (sec. 373). A similar 
provision is made in the Sale of Goods Act, 1893 
(sec. 44). 

German law gives a more extensive right to pur- 
chaser than English law does. The seller is bound to 
transfer to the purchaser the sold object free from 
rights enforceable by third parties against the pur- 
chaser (sec. 434). This refers to warranty of title* 
Earnest is deemed proof of the conclusion of a con- 
tract (sec. 336). The earnest must be returned, if 
the contract is rescinded (sec. 337). 

The seller of a piece of land does not warrant the land 
to be free from public taxes and other public burdens 
which are not suitable to be entered in the land register 
(sec. 436). The vendor is under duty to deliver the 
purchased object free from any defect of title or incum- 
brance. This is not so in the English Sale of Goods 
Act, 1893, sec. 12. In a contract of sale, unless circum- 
stances are to the contrary, there is : (1) an implied 
condition on the part of the seller that in case of sale he 
has right to sell the goods ; (2) an implied warranty 
that the buyer shall have and enjoy quiet possession of 
the goods ; (3) an implied warranty that the goods shall 
. be free from any charge or incumbrance in favour of any 
third party not declared or known to the buyer before 
or at the time when the contract is made. The Vendor’s 
and Purchaser’s Act, 1874: (1) enacts that in the absence 
of a contract forty years will be sufficient for the root 
of title which the purchaser may require. 

In German law until the delivery of the thing is given 
to the purchaser, the seller remains liable, and the thing 
gold is at his risk [sec. 446 (1) ]. In English law, unless 
otherwise agreed the goods remain at the seller’s ’risk 
until property therein is transferred to the buyer ; when 
property therein is transferred to the biyrer, the goods 
are at the risk of the buyer, whether delivery has been 
made or not h , 

of Goods Act, 1893, sec. 20^ 
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Ill Oermaii law liire-piirehase agreement takes the 
form of sale, subject to iKicUim reservanti domoini^ till 
all iristalinents are paid. An Imperial Statute, 1893, 
ref « fates siieli agreements. 

Ill Cormaii law the assignee's insolvency is not a 
!iei:a?ssary coiiclition of the exercise of the right of stop- 
page ill transit. The sender's right of disposal of the 
goods is extinguished if the letter of advice is delivered 
t'o t,lie coiisigiiee after the goods have once arrived 
at the place of delivery, or if proceedings have been 
crirrirrieiieed against the carrier. In such a case the 
f'arrler' is bemud to obey the instructions of the 
ca:ii;isigTi;tH,uilone, iipoii pain of becoming liable to him. in 
rcsfiect of .the goods [sec. 433 (2)]. ^ ■ 


.1 he hale of Cioods Act, 1893 ..(sees. 44-46), deals .with 

tiie',Eniriish law on “ ' 


SI 


Vhen a sale takes place, the purchaser must examine 
t he goods immediately after delivery by the vendor and 
.mr.tgn enm iee if any defect is discovered, otherwise 
! y to have been accepted notwith- 

'*1 ^“le apirlies to goods which 

an obviously at complete variance with the order 



in i ommunity of Goods the whole or certain part o 

o Kffime becomes vested in both the spouse' 
.seo-oweaers m equal shares ; the manac.er,mn/?ll 

I«nd>i.rfyis left with thehusband.andro™ 

to sit end oil the de^fl'i •+ 1 . Bity comes 

, .. cna on me .death of either party (sec. 1438 ). : • . 

C.?c‘nnai„i law there is a ■oeen}ifi''r*' ' "o/w ' ' ■ j. ■ 1 ■ 

e,„„, t 

‘‘“‘J'- TUs iB not 

‘■‘.rg'ar.-ss-'z:; 
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mnnity of goods on marriage. Real property settlements 
are rare, because permission is required from the govern- 
ment to create them. There is no institution of trust 
and the xn'operty does not become vested in a trustee 
for a beneficiary at all ; it creates only a right m per- 
sonam against the trustee to carry out the undertaking ; 
the property cannot be followed into the hands of third 
parties for value with notice of the trust or of volun- 
teers. This right^ is peculiar to English law. 

RULE 11. — Conveyance of property can be set aside 
for want of value on various grounds. 


I.— A gift of property can be revoked if the donee is 
guilty of gross ingratitude by serious misconduct to- 
wards the donor himself or his near relations. 

If the donor is killed unlawfully by the donee, or is 
prevented from revoking the gift during his lifetime, the 
heir of the donor has the right to revoke the gift unless 
the act was forgiven or more than a year has elapsed 
since the guilty conduct h There is no such rule in 
English law. 

II —Certam gifts are invalid owhig to public reasons, 
; if a gift of more than 5,000 marks is made to a 

corporate body, or without special sanction of the 

government, it can be revoked 2 . 

III.— ^Che creditors of the donor can impeach gifts 
or promises of gifts made in event of bankruptcy and 
in certain cases showing insolvency. 



iV'^hr\^liere it was the intention of the ’ donor to 
damage the heir or legatee, such a gif t can be recovered 
the donee within three years of the vesting m 
possession of the heir or legatee. (This is not so in 
SG^sh'-'law.) 




^ Prussian A* G., Art. 67- 
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a creditors may enforce their claims 

agam.t the common property in all cases ; the wife’s 
cieditors can enforce their claims against the common 
property in certain cases only. 

In EngUsh law the gift of lands or goods is void 
(under Statute 13, Ehz., chap. 5) if made with intent 
0 defraud, delay or hnrder donor’s creditors A 

TOtatoy,ettIeme„6isv„id.bIe under tie Ennktupfey 

^ corporation, which is not authoris ■ 
ed to hold land, and if a gift of land is made for obiects 

A“t““?8"tif "■<! Oiuritable Le 

Act, 1688, the land will be forfeited to the Crown. 

The distinction between charges nn nn,,, i r 
and moveables is kept in German law. CharleT on 

Charges on registered ships, on freialu ..nti , 

a.e regulated by tie Getmun Com.uetoral Code Z'.' 

)- TJicre rs no separate legislation for remstrstinn 

of pledges, as in the English Bill of Sale aS llbT 

because the German Code follows the Roman ’law ’ 

the matter of pledmi O’ cjiatfplci , _ 

to tbe pHgee! tieZ; t :.t^““;; ' 

"ATDEE 

1 IHL REASON OR GROUND OE THE 

obligation. 

granted in^ sn»h .famS 

amount for Wch the' ship is To iTTr i ® 

^aipifatobelrable is specified, 

i^russian A. Q, gA/) 1 1 ] « 

Bavarian A, G., see.' 911 ! 

f -a; (jT. see, 29. 
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'll 

the determination of the claim being in other res- 
pects reserved. That maximum amount must be 
entered on the registered ships ^ . 

III. — ^There are certain documents relating to land 
which must be executed before a judge or notary and 
witnesses, disclosing the consideration given 2 . 

IV. — ^Acknowledginent of debt must be in writing. 
This provision is similar to the rule in English law. 


« 



m ■ 

^German Civil Cod6^^ 
3273 . 


SiStJ. 


II, 0^ 

Frattds ) ; § 4 



CHAPTER XIV. 


™ doctrine of consider 

ATION in ENGLISH AND JAPANESE LAI^ 

Japan lias had a Civil and Commercial f^nrlA • 
189S. The Sf'rfnfA TQ-- -^ierciai Code since 

xue >>tatiite ui Ib/o enacts that i ,, 

be given according to the -sv-ritten rules of law ^ 

toi z ? -cl 

The Co2 eHsts" 

■xne voile ot Japan uses two words • ,qV/,*zv 

right of action, claim, right of obligation ■ o’ 

ing: tlntj- of obligation-., the 1 m’ t“’“' 

.right as well as dutv. i^to^tron includes 

The woKl debtor means one who is subipf.f f ; • , 

of obligation, while creditor is oup / 
obligation is due. In English law th 

a restricted meanino- “ ^^ave 

la Japanese law' offer 'inrl o.. I 

elements: up, p a "^eceptance are the on I v 

ticmcnts necessary to create a biudintT . . — ® 

offer is made to be bound bv a pt 1 * 'ontract; if an 
iiiisssor has aareed to keen r 1 ^ tbe pro- ■ 

c.n.01 tvith*. “i “1‘? ,7'V°; “ ‘“o ie 

y k»l. it oi»n “ offer 

be withdi-awn. Contracts are verbal 

Japanese law, und written in 

The Doctrine of Con=idpp.,<.- 
ppanese law. Mere offm. and obtain in 

binding contracts. As a 'rpn — constitute a 

agreement icMt 

- tfit-v o« cvril Co*: of- /-, / 

by SekAechi- ; . y^g X°*’ boe.’iholm • Code 
Japan, J Ws. bj 

"Hr."' “■ “■■. a, I, 



DOCTBINE m EISTGLISH AND JAPANESE DAW. 563 

required to be reduced to writing. When a promise is 
not reduced to writing, either x^arty can cancel it before 
anything is done^ . 

a.^rules of the bocteine in the law 

OF CONTRACT. 

RULE I —A contract is concluded by offer and 
acceptance of, the contracting parties and nothing 
more is required to make it binding. 

In English law there must be in addition valuable 
consideration to make a contract legally binding. 

The Japanese law of Bills of Exchange resembles 
German law. Before the introduction of this foreign 
system Japanese law had a kind of formal instrument 
which resembled a bill in the modern sense. It was 
cdilled osaha. The present law relating to bills of ex- 
change and promissory notes was passed in 1882. A 
bill does not derive its validity’’ from the consideration 
or transaction on which it is based, but is binding of 
itself. It is not a mere evidence of obligation but em- 
bodies the obligation itself and action can be based on 
it. 'The acceptor, drawer and indorsers incur liability 
upon the obligation resulting from it. Japanese- law 
; does not require the insertion of the words 'thills of 
exchange ” in the instrument itself ; German law re- 
quires that fact to be stated. The essential is the state- 
ment of the amount |) ay able. An order of performance 
of any other act than money is not a bill of exchange* 
The paymient does not depend on the existence of 
consideration. A bill can be drawn for a prineipai 
sum ; it cannot bear interest or sti|>ulate for the payment 
of any additional costs or charges. A bill can be drawn to 
order or to bearer. But in German law it can be drawn 
payable to order only. Japanese law does not recognise 
days of grace as the English la^^ d«es:». In Japanese 
law the validity of a bill is determined by the law of 
the place which fs mentioned in the bill as the place 

ypart III, , ch. 2, sec, , 
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of origin of that liability ; and if that, is not stated, 
il'ie ,iiiw of doaiicile of the person subject to the 

o’biigatioii will apply. 

is mentioned of consideration as the 
element of ' contract. The Japanese law 
re<:Cigiiise,s the existence of contract merely from an 
e.xpressed toc,reate an obligation ^ . 

BUXJS EL*— It is immaterial* that the promisor 
shonli ieiive any benefit from the promise or 
thil the pmmiree shonW have suffered any detri- 
mtnt by acting on the promise of the other, party, 

Ifi .E,iigiis.li law there must be detriment suffered by the 
,l:iy acting on the promise of the other party. 

a party is bound to .make a presen - 
ttilicii, to a third person in accordance with a 
.rnrnm^ the third person has a right to demand 
laci pimenlatiott directly from the debtor. 

■ Tlie .right of the third person comes into existence as 
a, he expresses to the debtor his intention to enioy 

^ in order to 

r r e hjs right of action against the debtor ean 

,,,„L 4., ' ^ .can 


.ov acting on 


» tM'tfi#*# 






pe,rs:on 


le l>€!.iie 


son has signified his intention to * 
e^^rties to the contract cannot * 

that contrr 




^ eoniract does not depend fm* u. i* 

I sieqnate retem for the promise, 

are the best judges of the value of fb - 

The rule of Roman law thi,f 

df the value of the nron + i P™® is 
.• . _ oi tne property the seller can 

' itfwW ■ ■ '■ ycvj.t X , - 

I ' : Ooae. «Ar> " 
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set aside the sale is not accepted in Japanese law. But 
if there is deception or fraud along with inadequacy of 
value the contract will he set aside. This is also the 
English rule. 

RULE V. — The object of contract must be definite 
legal, possible and not opposed to public policy. 

(1) If a person is enriched without any lawful reason Failure 
from the other person’s services or property, resulting Value, 
in a loss to that other, the duty of restitution to the 
extent of enrichment arises. (2) If this is the result 
of bad faith, restitution with interest must be made 
(see. 704). (3) If the party making praestation knew 
at the time that no obligation actually existed, restitu- 
tion will not be allowed (sec. 705) ; nor will restitution 
be granted if there was a natural obligation to pay. 

(4) If a person has made a praestation for an illegal cause, 
he cannot claim restitution of the subject unless illegality 
is only on the part of the person receiving it (sec. 708). 

(5) When the debtor has made praestation in satisfaction 
of an obligation before it is due, restitution of the tblnor 

■''O 

praestated cannot be demanded ; but when the debtor 

r 

has made such praestation by mistake, the creditor 
must make restitution of any benefit derived there- 
from (sec. 706). 

RULE VI.— A motive to return a benefit done, or a 
promise to provide for past injury done by the 
promisor is a valid ground to give rise to liability. 

The Japanese law regards a moral promise as sufficient 
ground to give rise to an action. Motive and 
consideration are quite distinctin English law. 

RULE Vn.— The abandrxament of a dtim or foE^ 

ahce of exercise of a right for a time at 

the request of the promisdr is good ground for 
the promisee. 
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E Vm,— A compromise is where parties agree 
to settle a dispute between them by mutual con- 
e^sion. If it is admitted by compromise that one 
0 the parties has the right which is the object of 

Sf f such 

nght^^ by compromise transferred or extinguish- 
ed. (Sec. 695-96.) 

English law which prevents the 

loa^ienrif T discharged by 

ha T. ]” ™ time and place 

as no place m Japanese law. Composition (kyoLai) 

IS an amngement made in the course of baXuZv 

proceedings between the bankrupt and ordinary cLli- 

totor -dminis- 

BTJLE IX.-An antecedent act, forbearance or pro- 

of one party is a valid ground for a subse- 
. auent promise of the other party. 

oidy ^consideration may be present or future 

— A past consideration is no considf^r^ifin-n of n 

this is not the rule in Japanese law At. • * ’ 

obliffation ^nT.c+-+ j. f'^neseiaw. A previous moral 

owigation constitutes such a relation between nartie, 
will support an express promise. 

EUIiE X.— Mutual promises are binding 

All contracts are binding owinff tn t.- , 

agreed to be bound ^ >^ing 

• * 


Contracts are verbal or written. 

Antenuptial contracts relatino- +o 

req.ired to be «d„»ed To “ 


t 


% 
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Partnership is formed by a contract which must be 
signed and sealed. If it is not in writing, no legal right 
can arise. In this point Jajpanese law is stricter than 
European law. French law insists on contract in writ- 
ing for securing written evidence only ; in English law 
partnership can be formed by oral agreement. If any 
change is made in the terms, it must be in writing. 

There are registers for commercial transactions in 
which the contract must be entered within fifteen 
days. 

B.— THE DOCTRINE AS IT AFFECTS 
THE LAW OF PROPERTY AND 
CONVEYANCING. 

RULE I.— The presence or absence of value affects the 
legal nature of the transaction. 


A gift is where one party expresses his intention to 
give property of his own to another without considera- 
tion and the other party expresses his acceptance (sec. 
549) . A gift not expressed in writing can be rescindecT by 
either party, except so far as performance has already 
been made (sec. 550). 

If a gift is to be made by instalments, it ceases to have 
effect on the death of either the donor or donee . 

A gift to take effect at the death of the donor is 
governed by rules about legacies (sec. 554) . 


In Japanese law if the buyer has given bargain money Law of Sale, 
to the seller, either party, before i^erformanee of the 
contract has begun, may rescind it. The buyer can 
do so on condition of forfeiting the bargain money, the 
seller on condition of rex3aying twice the amount. This 
is like the rule of Roman law about earnest. ■ 


Sale is comx^lete by consent alone. 

There is no idea of legal and equitable estate or of 
trust. If a gift is notcom|)leted, it c«iin€)tbe treated as 
a trust. A gift is like a contract and is comxrieted by 
offer and accei)tance. c 

Trusts are treated as jpart of contract. - 
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RIILS n. (bnvey^ complete, can be set 

aside for want of value at the instance of other 
persons. 

A creditor maj^ apply to a court of law for cancel- 
lation of a legal right performed by the debtor with 
^lowledge that it would injure his creditors. But 
where the person deriving benefit is quite ignorant 
at the time of the transfer or acquisition that injury 
w ould be caused to the creditor, he wiU not be affected. 

conrfornv'^' legal rights which relate'to 

control over property only (sec. 424). The cancellation 

the ahenation of piroperty. In other cases the act can 

DG cancGllGci within twGiitv q-p-i- 4 . 1 . 

question was perform^ “ 

The cancellation made on the ground of injury to 

creditors will operate for the benefit of «li i f 
(sees. 424-9fii creditors. 


defearf T ahenation made with intent tc 

defeat, defraud or delay creditors, can be set as7d7A 

^ wno are so defeated, delayed or defrauded i . 

In Japanese law a creditor, tih the f fm a f 
of his claim has arrived clnnl ^ ^ payment 

except by juchcial subrogation (sec. 423) Future cmlf 

« impeach alienations of property^^^^^ 

, The creation of a pledge takes effect on fi r 

th, creditor a.e thhg t 

Ot tie thtag pledged ip J 

S “lot m“ '^Pondtog to' Bilb of 

must be given to thepMgee. Pledged 

^ Bankruptcy law is based on the French T . 
Bankruptev. Accordinn- + t -ciench Law of 

i= to Japanese law banbrnn+ 

xs admitted among debtors who o i '^^^ii^uptcy 
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non-traders. Japanese law has adopted French law 
in mercantile bankruptcy. A bankrupt ( hasansha ) 
is one against whose property proceedings in bank 
ruptcy are directed. Every gratuitous disposition 
which the debtor makes before adjudicationj but after 
suspension of payments or within thirty days previous 
thereto, in so far as it prejudices the satisfaction of 
the creditors is void, e.g., gifts of all kinds, even those 
made under pretence of consideration received ; it 
is voidable at the instance of creditors. Acts done 
by the debtor with intent to defraud his creditors 
may be avoided at whatever time done if the intention 
was known to that person and the act actually preju- 
dices the creditors. The right of avoiding acts of the 
debtor belongs to the administrator. In the Japanese 
law of bankruptcy three parties have the right to make 
the debtor bankrupt : (1) debtor ; (2) creditor ; (3) 

Court. On this point the French, English and German 
svsteins differ because with them the Court cannot 
adjudge a debtor bankrupt. 

If a trader suspends payment in the course of trading, 
he must give notice of that fact to the Court within 
five days, stating the cause of suspending payment. 

. A balance sheet and books of account must also be sent 
' to the court. In this respect the law is based on the 
French system. Also Japanese law provides for 
respite to avoid bankruptcy. 


C —OBLIGATION TO DISCLOSE TH® REASON 
OR GROUND OF THE OBLIGATION. 

— Ante-nuptial contracts are to be in writing be- 
fore a registrar. 

IX,— Sale and transfer of immoveable property to 

be binding are to be reduced to writmg. 

III. — Some mercantile document^ have to be in 
writing, before an official, to bS bfndmg, e.g.:— 

(a) transaotidns whose object is acciuisition forwalue 
of moveables, immoveables or securities with the in- 
tention of disposing of them for profit ; 
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jb) contracts for the delivery of nv.. r,i 
Titles to be acquired from n+i, ^ “ moveables or secu 

acquiring such things for valueTn ’ ^''“sactions for 

contracts; ^ to jjerform such 

‘V arm is to 



CHAPTER XV. 


COMPARISON OF THE DOCTRINE IN ENGLISH 

AND AUSTRIAN LAW, 

Austria tias a Cj-vil CocIg dating from Ist Juno 1811, 
a Commercial Code of 1863, and Dills of Excliange 

Code, 1850. 

The German Commercial Code and Bills of Exchange 
are in force in Austria. 

The Civil Code^ is based on the old German laws and 
the ancient laws of kingdoms like Bohemia and the 
countries which formed the Austrian Empire. 

In Austrian law obligation is created, by offei and 
acceptance of that offer. 

1 There is no requirement of consideration in the Eng- 
1 lish sense of the term. 

^ Whoever declares that he will cede his right to some- 
one, that is, that he will allow him something or give 
him something, makes a promise ; if the other accepts 
. the promise validly, a contract is formed by the 
' coinciding will of both parties 2 . A verbal promise must 
be accepted without delay. If a promise is made in 
writing, it will depend on both parties being in the 
same place or not. If they are in the same place the 
law allows twenty-four hours to make acceptance ; if 
they are in different places, within the time required 
for answering acceptance of the proposal. An offer 
to keep the promise open cannot be withdrawn 
within the time stated. 

In English law an offer can be withdravm until it 

is accepted. ^ 

Wommmtary to, tU 18 ^ 

Code of Austria, by Krainz ; ^Austrian GmV Oode, sec, 

Pr. Joseph Pngai’a Awsirian 861, 
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A. RULES OF THE DOCTRINE IN THE LAW 

OF CONTRACT. 

RUZjE I. contract is completsd by cons6iit of tli6 
contracting parties. Offer and acceptance are the 
only elements necessary to make a promise binding. 

There is no requirement of consideration or mma to 

iiiake a contract binding. 


lilLs of exchange and promissory notes are instru- 
ments of credit, just as in English and German law. 

HITUE! H. The idea of detriment resulting to the 
promisee or advantage to the promisor is not L 
essential element of contract. 

It is not so in English law. 

RULE m.— The general rule is that a contract is 
binding only between the contracting parties, except 
m c^es when it is the intention of both parties to 
-give the benefit of the contract to some third person. 

English law no stranger to the contract can en- 
“ contract. Rut in Austrian Jaw it is not so. 


IV. If the inadequacy of value is to the extent 
^^half in any bilateral contract, the injured 
party has the nght to call upon the other party to 

deficiencyor rescind the contract at 
that ^^ers option. That right can be waived 


will not set aside a contract on the 




Uroiiiici of, ■ alono 


a, l» allowea 

os vaiici. If tli0 object of lofiTal ic« rtr^4^ n 

the realisation of contract cannot be enforced. 

One cannot ask back what was tn 

thing impossible'oraot-aUoweds.^ en to cause some- 

934, 933^'"” see. 1174. 
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RULE VI.— A motive to return a benefit already done 
is sufiicient reason to make the promise binding 
in law. 

In English law motive is not the same thing as 
consideration moving from the promisee. 

RULE VII.— Abandonment of a right on forbearance 
to exercise a just claim will be valid for the promise. 

This is allowed in English law also. 

RULE VIII. — Parties may compromise their disputes 
and the promise given to do something in satisfac- 
tion of the whole claim will be vahd. 

This is true of English law also. The technical rule 
that part payment cannot be a satisfaction of the 
whole is not adopted in the law of Austria. 

RULE IX. — A promise given after ah act, forbearance 
or promise is accomphshed, is valid. • 

In English law consideration must be present or 
future and not past. In Austrian law there is no such 
restriction. At any time a promise may be given for 
an act done in the past. 

RULE X. — Mutual promises are binding. 

There is a system of jointure on the marriage taking 
place ; any promise by some third person to give pro- 
perty on condition of marriage taking place, between 
the intended parties, will be enforced. 

RULE XL— There is no instrument in the nature of a 
deed and value is required in the deed for its vali- 
dity. 

The public books (tilulce) are very much like deeds. 
The instrumentum is written . in* a •particular way 
prescribed by the law concerning the legal act, on the 
ground of which ’the immoveable property is trans- 
mitted. 
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The technical rules of English law about deeds are 
not to be found in Austrian lau-. 


B.— THE DOCTRINE IN THE LAW OF PRO- 
PERTY AND CONVEYANCING. 

RULE L— The presence or absence of value affects the 
legal nature of the transaction. 

Gifts, when the present is not completed by delivery, 
must take the form of an act by a notary according to 
the law* . ^ 

There is no idea of trust in Austrian law' in the Eng- 
li.sh .sense of that term. The ownership is legal only. 

RULE n.— Conveyances can be set aside on various 
grounds. 


In case of gifts the donor can set aside the gift ; 
{a) if he falls into indigence and requires it for his*own 
support ; {b) if the donee is ungrateful towards the 
flonor ; (c) if the donor has descendants and their 
legitimate portion in prejudiced by the gift, the des- 
cendants can demand the portion from the donee to 
the extent of that share. 


In English law these rules are not allowed. Credi- 
alienations. According to’the law 
of Ibth March, 18M, No. 302, ^hich enacts' that 
creditors can set aade gifts of property, a person who 
h.is a daim uponthe donor can set aside alienations 
from the third person (receiver of that property) 

,TLr ■“ •■> !>» 6i«n 

In English law, 13 EHz, c. 5 and 27 Eliz c 4 enact 
that fraudulent transfers will be void, but rightHf 
fide purchasers for value are protected. 

There is no bjll of sale as in English law and to create 
[ «ge. delivery of £he moveable must be given. 
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C.-OBLIGATION TO DISCLOSE THE NATURE 
OF THE GROUND OP THE OBLIGATION. 

Th.6re arc ccrtRiii forms wiiicli must be observed to 
make a contract binding, besides offer and acceptance. 
Notarial instruments must contain the value given 
and the nature of the consideration, if any. For the 
transmission in ,the tabulce (the books in which 
land and houses must be registered), it is necessary 
to prove the valuable consideration through a formally 
correct and special letter. This is corresponding to 
registration in English law. 


CHAPTER XVI; 

COMPARISON OP THE DOCTRINE IN ENGLISH 

AND RUSSIAN LAW. 

Russian law is not of Roman origin but is made up 
of decisions given by the Czar of Russia in different 
cases referred to him ; special iikazas (decisions) are 
made. In the beginning of the 19th century extracts 
were made and codified by an official department of 
codification. This codified law is known as Russian 
law. The first codification took place in 1835 ; these 
laws were systematised in 150 volumes h Civil law is 
contained in Vol. 10, Part I ; Commercial law in VoL 
11, Part I ; the Law of Bankruptcy in Vol. 11, ‘Part II. 

In Russian law’ neither consideration in the English 
sense nor cmsct in the Roman sense is essential for 
the validity of a contract. 

To make an agreement binding Russian law requires : 
(I) consent of the parties to the contract ; and (2-) the 
object of the agreement must not be immoral or op- 
posed to public policy. 

There are four kinds of contract : 

(1) Oral contracts which must be proved by 

■ Code of 'B'Ussiaf by 

Labr ; Gemral Theory of Rus- 
sian LaWf by Korkoumou; 

Rtisskm History^ by Kliicke- 
weky. Tiie Charters of Pskov 
and ISTovgorod contain law 
proceedings. Journal of the 
Minisiry of Naiiongl Educa- 
tion, in 1895, ‘‘ The Collec- 
tion and Code of Laws of the 
Russian Empire ’ ' ; History 
of Riisskin Law, hy Serge- 
ievitch and Vladmirski Buda- 


nov of Kiev. A comparison 
of the social and economic 
life of Russia with that of 
France, Germany ^ and Eng- 
land. Lectures on Blavonio 
Law, by Feodor Sigel, 1902 ; 
Lecture IV, “ Russia ” be- 
ing the Ilchester Lectures for 
1900 ; The Juridical works 
of Rusga kay a Pravda ; The 
Pravda of the sons of Jai'os- 
lav.' 
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(2) Written contracts which must be signed by 
the parties. 

(3) Written contracts with signature of the 
notary public ^ . 

(4) Conti’acts which are required to be made 

by a notary public and confirmed by another 
notary pulilic. This is applicable to contracts 
relating to real property. 

A.— RULES OF THE DOCTRINE IN THE LAW 

OF CONTRACT. 

RULE I, — A contract is completed by consent of the 
contracting parties. Offer and acceptance make 
the contract binding. 


There is no Doctrine of Consideration in Russian law; 
nor does the Russian law require the presence of mum 
as in Roman la w. 


The law of bills of exchange and promissory notes 
has been based on the German system. A bill is re- 
garded as an instrament of credit. (Draft Code of 
Ru,ssia.) 

RULE n.— It is not necessary that the promisor should 
derive any benefit from the promise or that the 
promisee should suffer any detriment or loss by 
acting on the promise. 


In English law there must be detriment of a legal 
right from the promise of the other party. 

RULE III.— A third party may derive the benefit of a 
promise between two contracting parties if he 
knows and accepts that promise. 

In English law rj,o stranger to the contract can en- 
force the promise. 

* These liavo special preference, ^ ^ ^ ^ ^ 
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RULE IV. — ^The promise to give or do something for 
another need not be for adeijuate value. 

English and Russian law do not require that there 
he adequacy of value for the promise. It is enough 
if they are of some value in 'the eye of the law. 

RULE V.— The object of the promise must be definite 
and lawful. 

Bets and wagers are illegal and debts incurred for 
paying gambling debts cannot be recovered. 

This is also the rule of English law. 

RULE VI.— Any motive to return a benefit received in 
the past will be a valid reason to make the promise 
binding. The fact of giving a promise creates a 
moral obligation to perform it. 

This is not so in English law. 

RULE Vn.— If one party to a contract agrees to abandon 
his right or to forbear from pursuing his elaim 
it is a valid promise and the original claim or right 
cannot be enforced. A smaller sum can be ac- 
cepted in discharge of a debt for a larger sum. 

This is also the rule of English law ; the peculiar rule * 
in Cumber i>. Wane • is not accepted in Russian law. 

RULE Vm.— Compromise of a doubtful claim is 
valid. 

Creditors can enter into composition with their 
debtors. 

This is also the rule of English law. 

RULE IX.— Moral consideration creates an obligation 
to perform the promise. 

in English law a subsequent promise cannot 
generally be regarded as capable oicreating an obliga- 
tion for an antecedent promise. 

'S. L..G% 336-35.1, 
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RULE X. — Promise o£ marriage is called betrothal, 
and is concluded as soon as two £amilies have come 
to agreement ; (1) as to the amount of marriage 
expenses each family is to bear ; (2) as to the time 
when marriage is to be celebrated. Betrothal takes 
place when the intending spouses shake hands. 

If the betirothal is lu'okcn, pecuniary compensation 
must be luud. The wife’s property is quite separate. 
There is no marnage settlement in the h/iiglisli sense 

of the term. 

RULE XI.— There is no contract under seal. 

There is no need for a seal, because when an iiustru- 

meiit is drawn up and signed by tlie iiarties, it is re- 
quired to be confirmed by a chief notary . 

There is no instrument in the nature of a deed m 
the English sense of the term . Every instrument must 
be the outcome of consent between the parties to it. 

B— DOCITRINE IN THE LAW OE PROPERTY 
AND CONVEYANCING. 

RULE I. — The presence or absence of value changes 
• the legal nature of the transaction. 

A gift is completed by offer and acceptance followed 
by delivery of the property. 

If the gift is of land, it must be made before a notary?. 

In the ease of sale of moveable property, it must be 
effected by delivery. The contract is completed by 
fixmg the price and the delivery of the price on the 
one hand and of the property on the other. 

There is a notarial system peculiar to Russian law. 
Every transfer of landed property must he made be- 

l\u'c a publiu nottuy-^ ^ ^ 

There is no bill of sale in RuBsian jaw ; there is no 
difference between the law of mortgage and the pledge 
of immoveable^ and moveable, property. Delivery 

mui^t be given in each case. 
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• There is no law of trust and legal ownership is known 
There is no equitable estate known in Russian law. 

RULE n.— Alienations of property can be set aside for 
want of value on several grounds. 

AU gifts which a merchant makes within ten years 
previous to his insolvency wiU be set aside by the credi- 
matter to whom the alienation is 
made. The Bankruptcy Statute epacts that all the 
property of the debtor which is in his actual possession, 
and what he has during the last ten years mortgaged 
or transferred, without receiving consideration or 
compensation, when the debts of the bankrupt are 
more than half, the amount of the property can be 
claimed by tlie creditors. 

; (2) coin- 

■ In English law the Bankruptcy Act renders void 
ahenations of property if they are mala fide or with- 
ouf consideration. Bona fide purchasers are pro- 
ected. The Russian law is strict and sets aside all 
transfers 6mm, or not. Future creditors and 
existing creditors have an equal right to impeach trans- 
ters Merchants cannot make any gift if they are 
insohent. Even alienation made in pursuance of 
agreement to give or settle property cannot stand. 

C.— OBLIGATION TO DISCLOSE THE NATURE 
OF GONSIDERATION OR VALUE. 

I-— AU transactions relating to land must be made 
e ore a notary public who keeps a register of such 

troTlTe pakt and considera- 


^Bankruptcy Statute, Secs. S53-534. 
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COMPARISON OP THE DOCTRINE IN ENGLISH 
AND CHINESE LAW. 


The law of China i is based on the customs of the 
family, which is the unit of society. The Emperor 
was formerly regarded as the head of the Government. 
Li Kwei codified the law of China about two thousand 
years ago, in forty -eight volumes. In 1647 a code was 
issued ; it was translated into English by Sir George 
Thomas Staunton in 1810. That code is based on the 
Chinese elassics. The main idea of the Chinese system 
of -law is penal, and for every violation of law, corporal 
punishment is prescribed. The doctrine of mutual 
responsibihty is the central point in the entire system 
of Chinese jurisprudence. This doctrine of responsi- 
bility is quite foreign to any other legal system. The 
whole system of law is based on fihal duty. It was 
first stated by Tao^ . Status is everythmg, contract 
nothing. 

When any dealing is made, there is a family council 
to whom it must be referred , otherwise it will not 
afiech property at all. 


^ Penal Code of China, by 
Sir G. T. Staunton, ISlOj 
Capt. F. Brinkley, History 
of Japan and China; The 
Civilisation of China, by Prof. 
H. A. GUles ; China, by E. 
H. Harper ; China under the 
Empress Dowager, by J. O. 
Bland and E. BackliouBO; 
Chuang Tzu, by H. A. Giles ; 
Chinese J urisprudence, by His 
Excellency Wu Ting Fang, 
BL.D, ; American Law Me- 
view, 1901, VoL XXXV ; an 
address delivered before Hew 


York State Bar Association, 
Jan. 15, 1901. The standard 
work is called Ta Chiny Luli, 
known as the Penal Code, 
first ed. published in 1647 ; 
Curzoii, Problems of the Par 
East, 1896 ; Be Halde P4 
General Hist, of China, done 
from the French of H\ Pdii, 
by J. Brookes (1736), 4 Vols- 
TranslaHon^ , of the Peking 
Gazette,*' 1^2, 

^Sacred Books of the East 
\^ol, 28, Parts I, 11. 
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Mercantile transactions, writes Captain F. J3rinkley, 
are very unstable, oA\ing to the defect in curi'ency 
which consists of pure silver (several touches) and 
cash (several qualities), and the relation between 
them varies every day. 

In China decided cases are binding. Every disposi- 
tion must be under the seal of Ti-pao, -who is the official 
of the State. 

In China foreign nations are governed by their own 
laws. China and the Cnited States have a ti'eaty 
regidatmg the s}',stem of law to be applied to foreigner, s 
residing in China. C4reat Britain made a similar treaty 
with China in 1858. 

The Supieme Coui't at (Shanghai is estabiishedj 
with a .special code of rules, by British Government. 
There is a mixed court at Shanghai e.stablished by the 
Chinese Government. A Briti.sh subject mu.st be 
tried by Briti.sh law before a British tribunal. 

Fa Shanghai Chinese law prevails. Chinese law i,s 
made up of cu.stomary law, or the ininciple.s of good 
conscience, interpreted by a non-official judge with 
the assistance of a staff of clerhs who are accpiainted 
with the practice of the court. The law of China now 
prevaihng is based on the great thde of the Chinese 
Dynasty. The law is an authoritative .statement of 
old practices founded on ethics. 

There is no Doctrine of Consideration, as in English 
law', nor Doctrine of Cause, as in French law'. 

A.-EULES OF THE DOCTR.mE IN THE L4W OF 
CONTRACT. 

RULE I.— Contract is formed by consensus of the parties 
and it is not necessary that it be a bargain of 
peeuniaiy character. 

In English .law e.very simple contra, ct miisl, lm\'c 
^■alualdc consideration. It is not required in Chincsu 

‘Bated 1 858 - 60 ; 
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law at all. All that the law reqivii'es is free and volun- 
tary consent for a lawful ol)]ect. 

In China a peculiar system of hanking prevails. Wong 
Kai Kali writes ; “ A bank can he established in China 
without any special permission from the State. Lank 
notes and promissory notes are issuc<l by leading bankers 
in the city. These notes are not Uyal Under but are 
accepted on good business faith. The Chinese banks 
in Hong Kong, Shanghai, Tientsin and other places 
require” real securities in preference to personal 
securities. Modern currency in China is .silver with tael 
as the unit of weight. A dollar is quoted in terms of 
tael.” 1 

RULE II. ^It is quite immaterial that the promisor 

should derive any profit from the promise : or that 
the promisee should suffer any lesS'l detriment by 
acting on the promise. 

In English law there must be some legal detriftierit 
suffered by the promisee by relying on the promise of 
the promisor. 

RULE ni. — The promise need not move from the 
promisee so long as the promisor is agreed that a 
•specific person is to have the benefit of that promise. 

In English law no stranger to the contract can enforce 
the promise ; not so in Chinese law ; the benefit of the 
contract can be transferred to a third person named in 
the contract. 

RULE IV. — The act or forbearance which is the object 
of the contract need not be of any pecuniary 
, '.-value. 

In English and in Chineselaw inadequacy of value is 
not per se a ground to set aside a cc^tr^ct. But if there 
be deception or fraud, inadequacy may be inquired into 
to find out if the^iarties have really agreed or not. 

^ ChinefK^' Onrrencij and Banhin^ 7 \~}' 
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RULE V.— A contract for an iUegal or immoral obiepf 
is void. 

In Chinese law monopoly of trade is unlawful. It is 
enacted that fictitious buying or selling is illegal and 
any contract in .such dealing is void. Mercantile eon 
tracts which are oppo.sed to the general weal are void 
lictiUaas buying and seUing Is illegal. Combinations 
to rai.se or depres.s prices and to redeive undue profit 
therefrom are illegal. Speculating in future prices is 
regarded as a wager and is void. ^ 

Whoever agree.s to lend money or other property of 
yahie m order to derive a profit from such transarJ- 
IS hniitwl to the receipt of interest on the amount ^or 
value of the loan at the rate of 3 per cent per month 
he eaeeaa cannot be demanded. In other Zt’ 
ii'unous contracts are illegal. ’ 

The distinction between void and illprrni + 
is not to be found in Chinese law All a “ * 

are forbidden are illegal agreements which 

OS eon. 

RULE vn.— Forbearance to exercise a ritrhi- ■ 
reason for the promise. ® 

ta no consideration adal] consideration 

after having enterL^ 

e contract and refuse to cwry 
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out the contract, the person amongst them who has 
authority to give her away is iiunished and the marriage 
is completed in accordance with the contract. The mar- 
riage contract need not he reduced to writing. 
Presents received are evidence of a contract having 
been made. The resjiective families are responsible 
and a penalty attaches to them and the negotiators. 
All the property ^of the wife, however inherited or 
acquired, belongs to the husband. The parties to the 
marriage are not consenting parties at all. 

RULE XI. — There is no instrument in the nature of a deed, 
every contract or instrument is valid by the force of 
the consent of the parties to it. 

A contract is binding or specific performance can be 
claimed. 

In Chinese law the decree is not enforced by seizure 
and sale of the property of the debtor, but a warrant is 
issued to put the debtor in j)rison till he performs the 
contract. 

In English law specific performance will not be 
granted, if consideration is not paid. 

There is no deed in Chinese law corresponding to the 
deed in English law. But certain transactions are re- 
quired to be in writing and signed and sealed by the' 
village elder before they can be registered. 

B.-^THE DOCTRINE AS IT AFFECTS THE 
LAW OF PROPERTY. 

RULE L— The presence or absence of value changes the 
legal nature of the transaction. 

A gift cannot be set aside when the transaction is 
completed by delivery. If the donor has still got 
possession, the gift is incomplete. 

# . 0 .* 

There is no idea of trust in Chinese law in the English 
sense of the term. If the transaction as a contract is 
good, it will he treated as a contract. Real property must 
be registered in the public records of government, 

74 . 
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In matters of the sale and mortgage of land the 
purchaser or mortgagee has to enter into contract duly 
authenticated and assessed wth legal duty by a proper 
official of the court. There are deeds in different pro- 
vinces. Those deeds contain technical words. The 
subject-matter of agreement must be clearly set out • 
the legal terms must be used. In every deed of convey- 
ance a clause occurs to the effect that the seller was in 
want of money and having first offered the land to his 
kinsmen who declined to buy it, he has arranged to 
seU it to the purchaser for the price mentioned. After 
ttis insertion the instrument is required to be sealed by 

m the office of the district magistrate. If the deed 
IS not duly registered, the buyer must have it register- 
ed to complete his own. title. ^ 

The British Supreme Court of Shanghai has reco.^- 
ms^ the system of tenure prevailing in China ; and land 

f transferring land is by deed-poll made 

to" S T AU i?me!^yL'r^^^^^ 
considered the matter. ® Parties have duly 

In Chinese law the right of redem-nfmn * . 

» and t, enJlTSt 

form is in use to-day. Thewords i 

P«™nfned™5«ii . “ ‘I™* 

ment of sale ; otherwise the property can h 
within so years. There is a mistom^f T,, 
requiring a certain j«c„tage ct are JS'JS 
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capital to be paid when the bargain is struck* The 
handing over of the bargain money completes the trans- 
action. Earnest, or God's penny, in English law is 
similar to this idea. The method of keeping and using 
chops was discussed in You Foo Chee t\ Evans & Co., 
decided in 1901. 

Chinese firms use tAvo kinds of chops : (1) To stamp 
chit books and reaeipts ; (2) to make contracts and for- 
mal documents. The signature of the other person to 
the bargain should be affixed. The Ti-pao, the officer, 
affixes his chop to the instrument. In order to make a 
bill of sale and leases vahd, the chop of the Ti-jDao is 
absolutely required. The object is to prevent fraud 
on the part of the owuier of the land. The bill of sale 
is signed by the vendor and the middleman before the 
Ti-pao and the money is handed to the borroAver. In 
David Sasoon, Sons & Co. v, Wong Gan Jing, the British 
Court at Shanghai discussed the use of the chops in a 
transaction as giving rise to legal liability. 

RULE 11. — Conveyance, though valid, between the 
contracting parties can be set aside for want of 
. value. 

Fraudulent transfers aaTU be set aside. The innocent 
purchaser is not protected if the transfer was in fact 
fraudulent. This is not so in English law ; a bona fide 
purchaser for value is protected. Creditors have a 
right to impeach fraudulent transfers. 

If property sold AAm stolen, it must be restored as 
soon as the criminal is punished. In English laAv no 
property can pass through theft, except in market 
overt. 

The bankruptcy system in China is very crude. The 
creditor can put the debtor in prison till he pays the debt 
or a compromise is arrived at. The creditor can dt 
that is, he goes and sits at the door of the 
debtor’s house till the debt is paid ; if the creditor dies, 
the debtor Avill be strangled for the murder of his cre- 
ditor. 
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C— OBLIGATION TO DISCLOSE THE 
NATUEE OE VALUE. 

I. — In C'iiiuese law transactions relating to land are 
to be reduced to writing before tbe village-elder and 
ffigucd and registered setting out the particulars. 

II- I’awu brokers are recpiii-ed to reduce transactions 
relating to pledges to writuig. 

• 

ill. — Tliere is no instrument corresponding to English 
Bill of 8ide because the pledge of goods must be made 

bv dellveiT. 



CHAPTER XVIII, 


COMPARISON OF THE DOCTRINE IN ENGLISH 
AND BABYLONIAN LAW. 


In Babylonia 1-*' and Assyria the tablets that have 
been found contain records of a civilisation of a very 


advanced typo and a system of hiAv much perfected. 

In Babylonia and Assyria business was done by deed 
or bond before witnesses, not only when the transaction 
took place between strangers but between members of 
the same family. The Code of Hammurabi enacted 
that if a man bought silver or gold, man- servant or 
maid-servant, ox o^iihep from the son of a man-servant 
of a man or recoiVed’il^jpn deposit without witness or 
contract, he was a thip|^ and should be i^ut to death. 


Goodspeod, Hiht. 
lonians and Assyrians, 1903 ; 
Hist, of the Ancient World, 
1905 ; Maspero, Dawn of 
Civilisation, 1S9G ; Passing 
of Empires, 1900 ; Rawlinson, 
The “Pirn Great Monarchies of 
the Ancient Eastern World, 
.1871, 2ndcd, 3 vols. ; A]nerP 
can Journal of Bemitio Lan- 
guages and Literahires (Chi- 
cago) ; The Oldest Code of 
Laws in the World, hy Ham- 
murabi (J3.C. 2285-2244), tr. 
hy C. H. W. Jones, 1903 ; 
World’s Great Books, Assyrian 
and Babylonian Literature, 
Code of Eaminarabi, hy Har- 
‘ per, trails. ; Hastings, Bibli- 
cal Dictionary, extra voL, 
1934, arts. “ Babylonia ” and 
“ Code of Hanmiurabi ” ; 
Law of Moses and Code of 


Hammurabi, by S. A. Cook, 
1903 ; Babylonian and Assy- 
rian Laws, Contracts and 
Letters, by C. H. Johns, 1904 
(Library of Ancient Inscrip- 
tions) Assyrian Deeds and 
Documents liclating to Trans- 
fer of Property, by C. H. 
Johns, 1898 ; Assyrian Bri- 
vate Contracts,” Journal of 
Royal Asiatio Society, No. 
1898, pp. 893-97, by T. C. 
Pinches • British Museum, 
Babylonian Contract Tablets. 
In the British Museum there 
are a number of ‘Case’ 
Tablets from Toll Sifr, 
(Loftus), relating to Cont- 
racts. 2’he LeUers and Ins- 
ert ptions of Harnmurabi, 
by L. W. King, London, 
1898, 3yo1s. 
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the BOCTEIHE OF COKSIDEBATIOH. 


^ab^'lonia was a great centre of cominerce and agri- 
cuiture. Tile system of credit was known to the people. 

ablets of moist clay contained the record of legal trans- 
actions. Tile witnesses affixed their seals if they could 
not WTite. 

i he contract tablets contain an account of the contract 
^aw of Babylonia. Asui-banipal, a King of Babylon 

ac e a collection of such transactions, 

^ Babylonian law resembles English law in being foimcl- 
CL upon precedents. The code which was supposed to 

infaLv^Tt^riT^^^^ Oannes belonged to the 

The 1+^1 1 aiitl was very rudimentary 

« “ ‘r, r* 

f ^ 8 ’^neiations. An abstract \¥as made 

of Tw] before the j udges and 

P e ™ --fully 

T suv ed and termed the basis of future judgments 

and ..r.; .. f agreement was binding by offer 

wereendjodfed 1^ ^th™^ agreement 

consideration in ^ ^ valuable 

there wa,s no docM fl ^^^y^oaia 

JHuglish sense C p “ 

given great importance 

made before priests in temples 
byntxihis and the Old To f" ^ and 

-< .W t — 

-Assj-rian tabfeta »„d by the L„ n, tk °“"“ 
system of writing it bas b ^ cuneiform 

li-sal system of'liabylonL Tr^p' ‘° '®“™ ““ 

-blates >»aby7abfc-jhb4.g Y; 

legal doctrine. ' ^ much light on the 


^Baiyloniam and Asayriam, Ch. 


Xiawis^ 
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A number of contract-tablets date from the reign 
of Hammurabi and other kings of the djmasty. A 
code of law was compiled during this dynasty by order 
of Hammurabi, about 2250 B. C. A copy of that code 
has been found at Susa, by J. Be Morgan, and is 
preserved in the Bouvre. 

A— RULE OF THE DOCTRINE IN THE LAW 
OF CONTRACTS. 

There is no Doctrine of Consideration in Babylonian 
law, but the great peculiarity is the system of documen- 
tary evidence in all transactions. Written contracts were 
in use. Priests exercised notarial and judicial powers. 
Contractual oaths played a great part. The parties 
affixed their seals to such contracts ; witnesses were 
required to sign their names with the date of the contract 
before an official who also signed ; the document was 
filed in the public archives. Contracts were reproduced 
in duplicate. Ihering says, the system of duplicating 
documents was well known' . 

Theideaof contract was fully formed in the law of 
iSabylon. Any business transaction was reduced to 
the form of contract and executed before witnesses 
and a notary, and was required to be signed. All deeds 
of sales, loans, etc., were treated as contracts 

Banking is distinct from the loan of money. A 
banker was entrusted with money. There are tablets 
showing banking transactions. 

Payment to a third party was made by a draft upon 
a banker whereby he was instructed to pay the amount 
of the draft from the money deposited to the drawer’s 
credit. Every kind of commercial paper passed like 
a bank note from hand to hand. Meisner gives an 

example of bank notes 3 . '■ T *' 

^BvoluUon 0 the Assyri- “Code of Haaunurabi 
aw,p. 206; “Oj). ci4. p. 21. 
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Marriage was a civil contract of inircliase. Meisner 
gives a contract of marriage in which provision was marlo 
for cpiit money to he paid in the event of divorce ’ . 

If a man has taken a mfe and has not executed a 
marriage contract, that woman is not his wife ^ . 


A contract was not valid unless it was sealed and 
witnessed. The sealing was accompanied by an oath. 
The oath, writes Johns, had probably to be taken in 
a sacred place. The ivitnesses were a body of men ivho 

could be found in the courts of a sacred place like a 
temple. 

B.— RULES IN LAW OE PROPERTY AND 
CONVEYANCING. 


Deeds of gifts were duly executed, sealed and 
witnessed, and the consent of the parties whose expecta- 
tions were diminished or restricted had to be obtained 3 
A document of gift was as follows : the household which 
Lol-naid gave to his daughter Baltoaabate, a house in 
Nineveh before the great Gate of the Temple of Shamosh 
(then come the servants, male and female, in all eleven 
in number, date, etc.). 


A change of ownership in case of land or house must 
be made by a deed of sale. Wlien the object of sale 
was anything— land or house or slave, the same general 
treatment was given. After the formalities were gone 
through, the terms were reduced to writing. The conv 
of the deed was kept in the temple archives as registra'- 
tion of title. Each party used his own seat and witnesses 

madTcrb"'" the transaction 

was made clear by using the words sold, money paid in 

form of withdrawal from the contract'*. The 

form of conveyance was used to describe land minutelv 
and It was drawn after great ceremonies. As a venera^ 

ru e ®P®chasejcouldnotgetapermanenttitlebecause 


^ Code of Hamniurabij p. 71 
^ Johns, Code of Hammu. ' 
rahi, sec. 128. 


Johns, Cl^ 21. 
Johns, Ch. 22, 
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the owner was entitled to pay back the money with a 
fine, and even if the property had changed hands the 
owner could reclaim it. Hence in deeds a clause was 
added that property could not be redeemed. Later 
Assyrian deeds contain a clause that on paying 10 per 
cent, of the price the property can be reclaimed L “ He 
shall return with the tenth of the price to the owner. 
Then he will be^ rid of his contract. He has not 
sold.” 

In order to make a vahd pledge it was not necessary 
to give possession of the thing to the pledgee. The 
transaction was made in the presence of witnesses 
before a public place. This resembles the modern Bill 
of Sale. 

There was no idea of trust in the English sense of the 
term, ownership was legal only. 

Ill commercial matters payment was made in kind, 
but the parties usually contracted for cash. 

Marriage settlement was recognised in Babylonian 
law. Prof. Sayce writes : One of the documents that 
has come down to us records the gift of a female slave 
by a husband to his wife. The right of the woman 
to hold private’ property of her own over which the male 
heirs had no control was early recognised by law. In 
later times it is referred to in numberless contracts-' 
Maitland says: Assyrian women enjoyed abnost as 
many privileges as the Babylonian married women. 
The Married Woman’s Property Act was anticipated 
in 500 B.C. and earlier. The individual, not the family, 
is the unit of society in the Babylonian Empire. Brs 

Oppert and Sayce agree with this view. 

Dr. Oppert writes : The first texts which I have 

selected contain contracts and legal decisions.” 

Contract tablets were collected between 551-544 
B.G. 

^Eecord^ of the Past, Series ^-gohyloniam aM Assyr^ 

1, Vol. 'VII.p. 105. 327. 

' , 75 ' 
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™E GROUND OP THE OBLIGATION 



CHAPTER XIX. 


COMPARISON OP THE DOCTRINE OP CONSIDERA- 
TION IN ENGLISH, JEWISH AND OTTOMAN 
LAW. 


The law of Israel is contained in the Pentateuch, the 
Books of Moses, 2, S, 4. Theocracy is the basis of law. 
The judges, kings, or priests are acting under the 
Supreme Ruler and in obedience to his laws and are 
ministers of God. The Mosaic law ^ was very similar 
to Babylonian law. 

Israel is described as an agricultural and not a com- 
mercial nation. The land belonged to God and all 
Israel were His tenants. There is no elaborate system 
of law. There is no system of credit. Ordinary tfans- 
actions were carried out before witnesses and the money 
was weighed out there and then. 

As in theory the land was given to the whole people, 
it was divided among them. Every fifty ^mars every 
kind of proj)erty that was aheiied could be recovered. 
There was no sale out and out of property. 2 “ In the 

year of this jubilee ye shall return every man his poss- 
essions.” Pro]oerty was inalienable. The bargain was 
completed before witnesses before the gate of the city. 
In later time a document was used for extra security. 
This deed was sealed and a co]py of the deed was given 
to a scribe in the presence of buyer, seller and witnesses^ • 

The Mosaic law does not encourage trade and 
bartering as occupations fit for Israelites. Exodus 
XXI-XXIII, 19, contains the oldest collection of 
laws in the Old Testament. 

^The, Law of J^oses and ^Ley. XXV. 26. 
the Code of Hammurabi, by ®L©v. XXV, 10, ISa 
S. A Cook, 1903. *Jer. XXXI, 11. 
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There is no Doctrine of Consideration in Jewish law. 
There is no system of law distinct from morality. The 
priest, the judge and law-giver are all one and the same 
person. The people are living in a very simple and agri- 
cultural state of society. 

The Doctrine of Consideration of Ewaz in the Otto- 
man Empire 

The principles of Mahomadan Common law as re- 
cogmsed in the Ottoman Empire are collected in a 
Civil Code which was compiled by a committee of 
Turkish jurists in 1869. The Code, in interiDreting 
the sacred law in many points, follows the HanafL 
school. 


Grigsby says that the doctrine which obtains in the 
Ottoman Empire is purely Mahomadan without ad- 
mixture from other systems of law. It is based on 

Koramc precepts. Let Miisalmans abide by their 
agreements 2”, 


A gift is formed by means of offer and acceptance, 
like any other contract; deHvery is essential to per- 
ect a gift. A iiromise to give in future is void. ' A 
gift can be set aside as a rule ; but if it is made to as- 
cendants or descendants of the donor, it cannot be 
revoked ; also anything given duiing coverture eaimot 
„ ® J'^^ked ; also if the donee has given anything in 
exchange for the gift, it is irrevocable. The law of 
sa e IS also based on the Mahomadan law of the Koran 
bale IS a contract formed by means of offer and accent- 
anee. It must relate to something in existence (sec. 
167). Ihe price must be named at the time of the 
agreement of the contract (sec. 237). There is no 


^Ottoman Oiml Code, trans- 
lated into English ^rigs- 
by ; Destoiir, published at 
Constantinople ; Mejele, (Ot- 
toman Civil Code) trans. 
by Grigsby, 1895; and Tyser,' 


1901 ; Ottomayi Commercial 

Gode, by Amaraya ; Ottoman 
Law Code, by Ongley. 

Tit. 4, Art. 197 
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Doctrine of Consideration or Cause in the Ottoman 
Civil Code ; offer and acceptance are alone required to 
make a promise binding. 

The Ottoman civil law consists of : (a) a Civil 

Code ; (6) a Land Code based on Mahomadan law ; 
(c) Commercial law, which includes the law of partner- 
ship, bills of exchange, bankruptcy , merchant ship- 
]ping and marine^ insurance. This Commercial Code 
is based on the French Commercial Code. 



CHAPTER XX. 


SUMMARy, 


The study of the Doetnue of Coudderatiou must 
The study of E„gfch 

lustoneal development it goes from preoedout to 
oedeut, it was fostered by the judges owme to 'the 
eypa^iou trade, both in Euglmid'aud hej 
olomes. It Jias-not- been influenced by Roman I 
at ail. ILHJfedteeotjjSat of the C^rWoT 
England and is peculiar to it. “ 

In the law of contract the Doctrine of Consideration 
occufiies a very promhrent place. There must be tome 
ega .1 detoment to the promisee by acting on the pro 
niise of the other oartv -1.1, ? ^ 

English doetnue. d^^rntt Ttb^- f 
traced freim the study of perSttil^"* 

_ Carl Guterbocki says, “ The old English law dirl n * 
gnve bmdmg force mid legal validity to the to 
tention of contractincr ■narfiAcj h 
o^Ptossed. It ouiy pZZZVZZ. “and 
were only maintainable upon them Zu 
either partially performed or were made : ™ 

form, by a writfPT. i i. m solemn 

jjocla mida.” ^v-entions were called 

In the legal systems derived from P. 

acceptance, to make the promise bind^^. 


,. -Bracioa aizd Ua Mia- 
traas. 


by Briuton Cosa, BJiiladel- 

P-iia, 1886, pp. 138 . 139 , 
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Auckland 1 says : “ Causa means a pre-existing pact 

giving title and it is used to justify the principles or 
rather dogma, that in Koman law an action on contract 
arises from agreement to which is added m/usa. The 
causa is some characteristic of the transaction.'' 

There are systems of law in which the requirement 
of valuable consideration in the English sense, or of 
cause in the Ec^nan sense, is not required, offer an^| 
acceptance make a contract binding. 

A.~THE DOCTRINE IN THE LAW OF 
CONTRACT. 

Rule I. — A simple contract must have valuable 
consideration ; this rule is peculiar to the law of Eng- 
land. In Roman and French law, and in countries 
which have adopted the rule of French law, besides 
offer and acceptance cause must be shown. In the 
legal system of Germany, Japan, Austria, Russia, 
China, Babylon, Judaism and the Ottoman Empire 
neither a valuable consideration nor a cause is required 
to make a contract binding. Negotiable instruments 
• are variously treated in different systems. The Eng- 
lish system is based on credit, while the French system 
is based on the mercantile system. In recent codes 
the English banking system is adopted in preference 
to the French mercantile system. 

Rule II. — ^Valuable consideration must consist in 
some legal detriment to the promisee by relying on 
the promise of the promisor in English law. There 
is no such, rule in any other system of law. The reason 
for its place in English law is that a contract is re- 
garded as a bargain and there must be deprivation 
of a legal right. In English law there is no distinc- 
tion between civil and commercial law ; while several 
States that have accepted the Ijw^of France have a 
distinct law of commerce, and trade transactions are 

^ El&vnentafy Principles of pp. 230 233. 

Boman Private Law, 1912 ^ 
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dealt with in dififerent tribunals and different principles 
apply to them. In English law one uniform rule is 
accepted in all transactions. When a contract is 
under seal valuable consideration is not re(j[uired. 

Eule III. — Consideration must be the act, forbearance 
or promise of the promisee. This rule is very strin- 
gent in English law ; no stranger to the consideration 
can enforce a contract. This rule is, generally, accept- 
ed in different countries but there are exceptions 
which seem to be arbitrary and unscientific. English 
law has a system of trust, so that a third person can 
enforce the contract if there is a trust declared in his 
favour. In British India this rule is codified and 
it is enacted that when at the desire of the promisor, 
the promisee or any other person has done or abstained 
from doing such act or abstinence or promise, is called 
a consideration. In several codes instances are given 
where a third party who is not privy to the contract 
can enforce it. But there is no single principle as in 
Anglo-Indian law. This rule is also adopted in several 
States of the United States of America. In Roman 
law the requirement of solemnity restricted the ope- 
ration of the contract to those persons who could take 
part in the ceremony. How far and under what 
circumstances the act of another person can acquire 
obligations for us or put us under obligation to a third 
person is discussed in Buckland’s Elementary Principles 
of Roman Private Law (secs. 140-143). This English 
rule is the survival of the theory of assumpsit, showing 
that as the party had not undertaken an obligation, 
he must not get the benefit. 

Rule IV. — ^An act or forbearance constituting a 
valuable consideration must be of some legal value ; 
it need not be adequate. 

By a constitution of the Emperors Diocletian and 
Maximilian, the right of rescission for inadequacy of 
value was introduced ^ . Justinian • adopted their 

^Troplong Do la Vonte, seq. 780* 
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constitnion. It fixed ai arbitrary standard of half 
the real price as that which would give the injured 
person a right to claim recission of the contract ' . The 
old French Code had accepted the same principles-. 
The present French law is embodied in Art. 1674 of 
Code Civil, Troplong De la Vente, see 787. 

Other codes that are based on French law have 
adopted the ride with slight ehange.s. English law 
has not accepted this rule at all b 

The English rule has the advantage of giving free 
scope to the intention of the parties : and if there is 
fraud or deceit the inadequacy of consideration will 
be a ground to determine that the parties never agreed. 

This English rule is now engrafted on the legal sj-s- 
tems of the possessions of Great Britain and recent 
codes have adopted the English rule. 

Buie V.— The thing promised at the time of the 
agreement must be lawful, definite and possible. 

In this respect all the systems considered are agreed 
g,nd the heads of legality are very similar. Wagering 
contracts are governed generally in accordance with 
the English rule. 

'Rule VI. A valuable consideration does not consist 

in a mere motive to return a benefit already rendered 
in English law. 

In no other system is this rule adopted. It is peeu- 
har to English law. The reason is very technical and 
it seems quite inconsistent with the advanced views 
of modern law. 

Rule VII.— Eorbearance to exercise a bema fide claim 
is a valuable consideration. 

This is acceptable to other sy^tei^s. also. 

lOotZ. lie. 44. 2. (trans. by Evans). 

^Pothier, OWiffaeions, Part Specific Performance, 

I, Ch. 1, see. 1, Art. 3. 5th ed., sec. 44o 
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Rule VIII, — compromise of an honest dispute is 
a valuable consideration in English law. 

All other systems are agreed on this rule. 


Rule IX, — As a general rule past consideration will 
not support a promise in English law. 

This rule is peculiar to the law of England and is 
not accepted in other legal systems. Moral consi- 
fleration must be such as to give rise to a legal obliga- 
tion to pay. This is the most recent interpretation 
]>ut on the rule. It is very narrow and based on very 
unsatisfactory grounds. In Anglo-Indian law it is 
enacted that when at the desire of the promisorj the 
promisee or any other person has done or abstained 
fnm doing ...... such act, or abstinence, 

or promise is called a consideration for the promise ^ .’ 


ituie A . — A 


pxomise given Dy an engaged couple, 
or a third party, in consideration of marriage takino- 
place IS valuable consideration. In English law there 
have* been different opinions on this rule. In other 
svstcra.s such a promise is legally binding. 

Rule XI -Some contracts under seal require con - 

sideration for their validity. 


and tho^ under seal. In other' s^stems^rL^Z; 

IS no mstrument in the nature of a deed. In the laws 
of China and Babylon there are documents whtV r 

quire the use of chops and seals Thev are tr 

like the deeds of English law. In 
of seals was confined to testamX 
he use of a seal is derived from Erankish kin^s 

LAW OE PRO 

RERTI axd conveyancing. 

of valuable eonsidfrStn^rha^n® absence 

.t .h. .«„VtU i, «:eS 

Anglo-Indian Codes, Ih- 
diaii Contract Act IX, of 




3.872, See 2 (d). 
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systems of law. The gift of property is treated as a 
contract in the legal systems based on Roman law. 
The grounds for the revocation of gift are various in 
the systems based on Roman law. Such grounds do 
not exist in English law. 

Buckland writes : “We shall not find the trust 
as a general institution in Roman law ; of this eon- 
ception it is common knowledge that the Roman law 
and systems derived from it possess no parallel. As 
Maitland has said, the analogy between English double 
ownership, so called, and the Roman cannot be pushed 
below the surface. There is nothing fiduciary about 
the Roman notion’ .” 

There is no idea of trust in any legal system except 
that of England. This idea is the real basis of 
equitable and legal ownership of property in English 
law. An imperfect gift cannot be treated As a trust. 

Rule II. — A conveyance, though valid, can be set 
aside for want of consideration in English law.* In 
other legal systems provision is made to safeguard the 
rights of creditors, and dispositiops of property made 
witli a view to defraud them can be impeached ; and 
creditors have the right to claim the property back 
from the alienee. 

Buckland^ writes : “ Pledge is merely the right to 
take certain procedural steps (D. 9. 4. 27 pr.). There 
is no text which calls pledge or hypothec a res. It 
is not hke a Bill of Sale which transfers ownership. 
On the other hand an ordinary special hypothec cor- 
responds closely to an equitable lien. Roman law ad- 
hered to the rule that transfer of jMS in rem needed 

transfer of physical possession.” 

Bills of Sale are common in English law but there 
are some systems in which for the validity of a pledge 
possession must be delivered, and sach instruments 
do not exist. 

^Equity in Romcip LaWy of London Press, 
pp. 15-20, 1911, XJniyo^sity Hbid pp- 66-67. 
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(’.—THE DUTY OP DISCLOSING THE NATURE 
OP CONSIDERATION. 

In this respect other legal systems have similar 
[irovisions. The Statrite of Frauds is enacted in Brit- 
ish Possessions and in American States, while the 
French, Italian and Argentine Codes have made similar 
arrangements. 

In the systems of Germany and Japan it is enacted 
that certain agreements must be reduced to writing, 
setting forth the nature of the consideration or 
value. 


Thus the comparative study of the doctrine shows 
that there are primary rules which are to be found in 
several legal systems of the world, while there are 
stenndary rules which are peculiar to one country alone. 
There is homogeneity in the doctrine and the differ- 
ences are not very great because, in practice, English 
law and the other legal systems try to find out the 
real intention of the parties and in doing so adopt 

something of a common standard. 


English law has an external principle for iudging 
the validity of agreement by reference to the le»al 
tetnment, while other legal systems, especially that 
of Germany, apply an internal standard to determine 
the real intention of the parties. One looks to the 
outward msult and tries to determine the intention 
_)f the parties; because a man is presumed to know 

while t^ th . consequences of his act ; 

tion of the parties without having recourse +« i-E 
eta. To eta tut J,rthrlfe^ 
' cry great stress on the modes of proof. 

To concludd" with* the dWi™ r t 

“Legislators sKrt„M - “<^tnm of Lord Macaulay • 
ea.ses fertainty” . ™ 
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QUID PBC QUO : 4, 38. 

Keal Contracts : 367, 393. 

Recital : 204. 

Reeves : 59 63, 64, 86, 67, 75, 84. 

Release. 164, 168. 

Representation, 113. 

Republic of Chili, 471. 

Request : when it implies a promise, 182. 

RESCISSION or CONTBACT. 261. 345, 424. 466, 480, 488, 652. 666. 

Restitutio ; 390. 

Bestraint of trade ; 196, 243, 338, 484, 551. 

ElSTRAINT OF LEGAL PROCEEDINGS, 246. 

Hsmuneration of Contract : 

before performance, 261. 
during pertormance, 261. 

Roman-Dutch Lav : 392. 

Roman Law j 356. " r * * 

eSeet of, on English law, 14. ^ ^ 

effect of, on countries of Europe, 15. 
leges actiones compared with Common Jew 
action, 86. 
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Eussun Law : 576. 

division of contracts in, 577, 

Bills of Exchange in, 577, 

Sale : 386, 429, 460, 495, 522, 566, 567, 579, 586, 592, 594. 
in market overt, 422. 
in German law, 556. 

Salmond : 71, 78, 79, 103, 105, 106, 113. 

Satisfactign ; See accord 

payment of a smaller sum for> larger, 166, 171, 261, 
what satisfaction amounts to a discharge of right of 
action, 261, 344, 345, 424, 450, 486, 518, 562. 

Sayignf ; 385. 

Scotch Law : 443, 

division of contracts in, 444, 

Seals : 

origin of, 39. 

during Norman Conquest, 44, 579, 

Secta : 105. 

Seychelles, The : 529, 566, 578. 

Shanghai ; 582. 

Shasteas : 217. 

Sheppard, 49. 

*» Sheriff and County Court, 1. 

Sierra Leone : 297. 

Simple Contract Debts : how recovered, 74 

Simple Contract or Parol Contract : 126. 

always requires Consideration, 127. 
when requires to be in writing, 127. 

Source of Doctrine of Consideration, 101. 

Sources of Ottoman Law, 597. 

South American States : 470. 

South Australia : 309. 

Southern Ehodesia : 439. 

Spain: 469, 473, 476, 484, 487, 498, 504, 507. 

Special Assumpsits : 91, 

Speciality : See Contract under 8^. ^ 

Specific Performance, 195, 

Consideration inadequate, 195, 
of gratuitous promise under seal, 199, 
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Statut£ of Frauds, 91, 92, 215, 

Statute of Wales, 48. 

Statute of Westminster, 58. 

Stifling Prosecution : agreements 
240, 241. 


for, against public policy, 


Stipulation : Origin of, 360. 
Straits Setelement : 297. 


a contract, 135, 139, 142, 202, 219, 330. 372, 4' 6 
416. 449, 4, V, 014, 343, 564, 572, 577, 383, 600, 


fer, Lcci,4. : 512, 515, 5l6, 518, 519, 322, 524. 

St. Vincent : 531. 

Sudan : 31 1. 

SuMMAEr : 598. 


Tasmania ; 310. 

Tennessee : 326. 

Texas ; 325. 

Third KiaiT cannot sue on contract by English Law, 137. 

Consideration moving from, 225. 228, 829/372 416 
449, 477, 514, 545, 564, 572, 577, 583, 600. 

Trading with enemy, 242. 


Transfer of Ships. 215. 


TsANSfEE of immoveable property, 205, 
489, 493, 521, 556, 567, 571. 
intent to defeat creditors, 206, 274, 
499, 523, 559, 568, 580, 581, 603. 


«>oi, 38/, 4rtl, 


352, 389, 428, 453, 


Trespass on the case, 60. 
to goods, 51. 
to land or goods, 53. 
theory of, 

TOt, of 51. 


Transvaal ; 438, 

Trinidad and Tobago : 530. 

Trust : 199. 

illegal, 204 . 

how distinct from contract, 204. 
Twelve Tables : 356. 
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Underhill : 203. 

Undertaking, 35- 
Undue Influence, 254. 

Undervalue, 321, 574, 585, 602. 

United States of America, 316. 

Unenforctble, 161. 

Uruguay : 471, 473, 476, 485, 488, 606, 508. 

Unlawful agreement, 148. 

Unlawfully : Judicial use of, 159, 236. 

Champerty agreements, infringing rule against, 240. 
Consideration unlawful in part, 238. 
marriage brocage contract, 237. 

money paid under recovery of, 162, 263, 340, 379, 425, 
453, 482. 661. 

moral agreement, control of, 150, 236, 344, 377, 424, 484, 
517, 556, 565, 584. 

public policy agreement contl^ary to, 239, 240. 
restraint of trade, agreements in, 195, 243, 338, 484, 551. 
statute, agreement contrary to, 164, 234. 
trading with enemy, 237. 
wagering contract, 160, 341. 

Qsage, 217, 238. 

Y4RI0US Yiews ; 102. 

Yi et Amis, what trespass is, 51. 

Yictoria : 309. 

Yiner : 50. 

Yoid, Yoidable : 161, 253. 550. 

Yoight : 363. 

Wager : definition of, 160, in Roman law, 378. 
in German law, 547. 

legislation respecting, 161,246, 338, 484, 518, 548, 601. 
of rights under negotiable instrument, 161,548^ 

Waiver, 164, 261, 345, 456, 486, 519, 552, 565, 573, 578, 584, 601. 
as a form of discharge of executed as distinct from 
executory contract, 261. 

Waqf : 269. 

Wessel: 398, 

Western Australia ; 311. 
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Writ : 

what is, 17. 
study of, 26, 27. 
euTSu, 57. 
consimili casu, 58. 
relating to land, 59. 

Wrii given by GJanville, 29. 
of account, 50. 
of covenant, 39. 
of debt, 97. 
of cursu, 57. 
of detinue, 57, 
of entry, 52. 
of trespass, 51. 
of trespass on the case, 60 

Year Books : 97. 

meaning of contract in, 



